United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


© THE UNITED 
oT Nc APPEAIS 
IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ; 
United States Coun ot Appeals 
‘eur 


for the Qisters tern 


FILED MAR 2 1971 
Ne aa 


UNITED STATES OF AMERICA, 


No. 24,609 


Vv. 


WILLIAM G. HERRING, 


Appellant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF “FOR APPELLANT AND APPENDIX 


GQ 


NS, /) 
L[~ FZ = John A. Shorter, Jr. 
Ghici Juags 508 Fifth Street, N.W. 
Washington, D.C. 20001 


Counsel for Appellant 
————— 
TES CUNESCE IT 
Washington, OD. C.- THIEL PRESS - 202 393 0625 


UNITED STATES COURT OF APPEALS 
FOR TH E DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA 


vs. ; No. 2,609 
united States Court ot Appe. - 


WILLIAM G. HERRING, for the District of Cotumtie Circun 


Appel Lartt: FILED ~MAR2 1971 


CERTIFICATE OF SERVICE than. 1) anbeow> 


I certify that a copy of appellant's typewritten 
brief was personally served on Thomas A. Flannery,=sq. 
the U.S. Attorney for the District of Columbia at his 
office in the U.S. District Courthouse, this 19th day 
of February, 1971. 


Inn A. Shorter, Jr. 
Counsel for Appellant. 
508-Sth Street,N.W. 
ME 8-00 


BEST COPY AVAILABLE 


(i) 
TABLE OF CONTENTS 


STATEMENT OF ISSUE 

STATEMENT OF THE CASE 

ARGUMENT. 3.0. coc ea eke Re esa eee ER lu 
CONCLUSION | 


AUTHORITIES CITED 


Cases: 
De Leon v. United States (5 Cir. 1966) 355 F.2d 286, 289 


Everett v. United States (1964) 119 U.S. App. D.C. 60, 64, 
B36IE 201579 See ee eee eee | 


Gearhart v. United States (1959) 106 U.S. App. D.C. 270, 
272 F.2d 499 


*Hawk v. United States (1964) 119 U.S. App. D.C. 269, 340 


High v. United States (1961) 110 U.S. App. D.C. 25, 27, 288 
F.2d 427 


*Kadwell v. United States (9 Cir. 1963) 315 F.2d 667 


Kercheval v. United States (1927) 274 U.S. 220, 224, 47 S.Ct. 
582, 583, 71 L.Ed. 1009, 1012 


Spradley v. United States (5 Cir. 1970) 421 F.2d 1043 
*United States v. Stayton (3 Cir. 1969) 408 F.2d 559 
United States v. Thomas (9 Cir. 1969) 415 F.2d 1216, 1217- 


United States v. Young (3 Cir. 1970) 424 F.2d 1276, 1279 
United States v. Youpee (9 Cir. 1969) 419 F.2d 1343 


Statutes and Rules: 

18 U.S. Code, Section 1341 
22 D.C. Code, Section 1401 .....- 2.0 e eee eee eee | 
Rule 32(d), Federal Rules of Criminal Procedure 


*Cases chiefly relied upon are marked with an asterisk. 


CONTENTS OF APPENDIX 


Indictment 
Plea of Defendant 
Transcript of Proceedings 


Judgment and Commitment (Rev. 2-68) 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,609 


UNITED STATES OF AMERICA, 
v. 


WILLIAM G. HERRING, 
Appellant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


Under the facts of this case, the Court erred in denying the 


defendant’s motion under Rule 32(d), Federal Rules of Criminal 


Procedure, to withdraw his plea of guilty prior to imposition 
sentence. 


of 


This case has not been before this Court at any prior time. 


Rulwgs 
Reference! to Rien. Denial of defendant’s motion for leave 
to withdraw guilty plea denied orally on July 27, 1970 and is found 
in Joint Appendix. 


STATEMENT OF THE CASE 
Nature of the Case 


The appellant, William G. Herring, Jr. and one Charles H. Bar- 
rack, Jr. were charged with 12 counts of mail fraud in Criminal Case 
No. 718-69. Both accused pled not guilty and on October 8, 1969 
the trial of the case began before the Honorable June L. Green, 
United States District Judge and a jury. The trial continued until 
the 17th of October when the Court, acting upon the oral motion 
for both of the defendants, declared a mistrial. Before the case 
could be retried both defendants were charged in another multi- 
count indictment with forgery and uttering. This was Criminal Case 
No. 70-70 and was also assigned to Judge Green. This latter case 
was scheduled to be tried on May 11, 1970. On that date, the de- 
fendants appeared in open court and moved to consolidate the two 
cases. They withdrew their pleas of not guilty to Count 1 of the 
indictment in the mail fraud case and entered a plea of guilty to 
same. On July 27, 1970, the defendants were to be sentenced on 
their plea of guilty. At that time the appellant here, defendant Wil- 
liam G. Herring, Jr., moved to withdraw his guilty plea. His co-de- 
fendant, Charles H. Barrack, Jr., elected not to do so. The Court 

_ first sentenced Barrack and then considered Herring’s motion to 
withdraw his ‘plea of guilty. After hearing this defendant and his 
attorney speak in support of the request to withdraw the plea, the 
Court refused to allow him to do so and sentenced him to jail. This 
appeal is from denial of the motion to withdraw the guilty plea and 
from the sentence that was imposed. 


Statement of the Relevant Facts : 
On May 19, 1969, a presentment and indictment was filed’ in 
the Court below charging the appellant William G. Herring, Jr. (here- 
inafter called the defendant) and one Charles H. Barrack, Jr. with 
12 counts of mail fraud under 18 U.S. Code, Section 1341. This 
case was known as Criminal Case No. 718-69 and represented a rein- 
dictment of the same two defendants who had been previously charged 
in Case No. 2062-68 with essentially the same offense.! The new 
case, as had the old one, was assigned to the Honorable June iL. 
Green. On the date that the indictment was filed the defendants 
plead not guilty. After the usual pretrial proceedings, trial of the 
case began on October 9, 1969 before the court sitting with a jury. 
After 7 days of trial, the court, upon the motion of the defendants, 
declared a mistrial on October 17, 1969. | 


| 
1The first count in Criminal Case No. 718-69 contained three paragraphs 
covering 4% pages. The first two paragraphs, adopted by reference in the re- 
maining counts, recited in detail the alleged fraudulent scheme that the defend- 
_ants devised. In s summary, it was alleged that the defendants operated two 
businesses, one that distributed a household device known as a water softener 
and the other company a radio intercom music system. The fraudulent scheme 
consisted of obtaining money from homeowners by means of false representa- 
tions made to them by representatives of the companies who would enroll the 
customers in a fraudulent referral selling plan. The salesmen falsely represented 
that the customers could obtain the devices without cost by referring custom- 
ers to the companies and they could also, under the referral plan, increas¢ their 
“income by commission on sales of the devices to others. The customers were 
fraudulently induced to sign contracts and promissory notes, and in some in- 
stances, deeds of trusts to cover the cost of the devices which they were led 
to believe were without cost. The third paragraph of Count 1 specifically 
charged that on October 2, 1965 in executing the scheme, the defendants 
caused a letter to be mailed to Mr. and Mrs. Leo Butler of Washington, D.C. 
The other counts in the indictment alleged specific mailings of letters to other 
persons in furtherance of the said scheme. 


While the case was awaiting retrial, the Grand Jury returned 
another indictment against Herring and Barrack charging them with 
many offenses of forgery and uttering, in violation of 22 D.C. Code, 
Section 1401.2 This latter case was scheduled for trial on May 11, 
1970. On this said date the defendants appeared in Court with 
their attorneys.? The prosecutor told the court that he was ready 
for trial. He further advised the Court that the defendants’ attor- 
neys had informed him that there was to be a disposition, meaning 
a guilty plea in the case. He also told the court that the defendants 
requested that 'the two indictments, that is, the one charging forgery 
was to be consolidated with the mail fraud one. He indicated that 
the government would not object to this consolidation and moved 
the Court to do so. The attorneys representing both defendants for- 
mally moved for consolidation of the two cases and indicated to the 
Court that both defendants were prepared to plead guilty to the 
first count in ‘the mail fraud case. The Court thereupon had the 
Clerk administer the oath to both defendants, and then separately 
advised and interrogated them. As to the defendant Herring, the 
Court advised him: of his constitutional right to a speedy trial by 
jury with the aid of counsel; and to his right against compulsory 
incrimination;'and that he had a right to face his accusers. These 
rights, the Court told him, would be waived if he pleaded guilty as 
proposed. The defendant said that he understood. The Court next 
told him that if his plea was accepted he also waived any right to an 


2This indictment accused the defendants of forging homeowners and in 
some instances, salesmen’s names to deeds of trust arising out of the operation 
- of the water softner and intercom system businesses (see footnote 1), and rep- 
resenting to others to their benefit that the forged documents were genuine. 


3Prior to the proceedings of May 11, 1970, the defendant Herring was 
represented by one attorney. On this date another attorney entered an appear- 
ance as additional counsel for him. From then on he was represented by these 
two attomeys. 


appeal. Upon inquiry by the Court, he said he understood that too. 
The Court next told him that since the case was scheduled for trial 
on that date he would not be permitted to withdraw his plea of 
guilty. When asked, he said he also understood that. The Court 
told him that he would have the assistance of his counsél at the time 
of sentencing if his guilty plea was accepted. The Court advised him 
what the charges were in each case and said that it understood that 
he wished to withdraw his earlier plea of not guilty and at that 
time enter a plea of guilty to the first count in the mail fraud case. 
The defendant affirmed this. The Court went on to tell the defend- 
ant what the government would have to prove if he did not plead 
guilty “to this charge.” In this part of the Court’s remarks the’ ele- 


ments of the offense in Count 1 were carefully pointed out. ! 
| 
The Court then asked the prosecutor to make a proffer as| to 


what the government’s evidence would show in this case. The pros- 
ecutor made a statement to the Court indicating at length what the 
Government’s proof in the two cases would show. Following this, 
the Court asked the defendant whether he disagreed with anything 
said by the United States Attorney. The defendant conferred with 
his attorneys. While he was doing so, the Court told him that if there 
was something he wanted the Court to clarify in the United States 
Attorney’s representations then so advise. The Court said that it 
would like to have the matter “straight on the record.” At this 
point one of the defendant’s attorneys spoke to the Court indicat- 
ing that after the government’s statement of its proposed proof a 
conference had been held with the other attorney for the defend- 
ant Herring, and the attorney for the defendant Barrack to acquaint 
them with what had occurred in the course of the aborted trial in 
October 1969 and that the prosecutor’s statement was in accord 
with the government’s evidence at the trial. Counsel went on to say 
that he had also conferred with both of the defendants following 
the government’s statement to refresh their recollection and deter- 


mine from them whether from their point of view there were any 
variances in the statement. The defendant Herring, in response toa 
question by the Court, said that he agreed with what had been stated 
by the United States Attorney. The Court then questioned the 
defendant Herring as to whether he had been threatened or coerced 
into making a guilty plea and whether any promises of any kind 
had been made to him to induce his plea of guilty except that the 
other counts of the indictment would be dismissed at the time of 
sentencing; and whether his guilty plea had been induced by any 
promise or representations by anyone as to what sentence would be 
imposed by the Court. To all these questions the defendant gave a 
negative response. The Court also asked him if he understood that 
as a result of his plea of guilty he may be sentenced to a prison 
term of up to 5 years and a fine of $1000 or both. He answered, 
“Yes.” He also affirmed, in response to the Court’s further ques- 
tioning, that he was entering the plea voluntarily, of his own free 
will, because he was guilty and for no other reason. Likewise, un- 
der further questioning by the Court he agreed that he had discus- 
sed the entry of the plea with his attorneys and was completely 
satisfied with their services. Following this colloquy with the de- 
fendant the Court announced that it accepted his plea of guilty of 
Count 1 of the mail fraud indictment. A similar procedure next 
took place between the Court and the defendant, Barrack; and his 
plea of guilty to the same charge was accepted. The Court referred 
both defendants to the Probation Department of the Court for a 
pre-sentence investigation. 


On July 27, 1970, the defendants Herring and Barrack, appeared 
with their attorneys before Judge Green for sentencing. Again, the 
defendant Herring was represented by two attorneys.* The case was 
called and one of Mr. Herring’s attorneys asked the Court for a lit- 


4Footnote 3, supra. 


tle time before proceeding because he wanted to talk to Mr. Bar- 
rack’s lawyer. Mr. Barrack’s lawyer indicated that counsel for Her- 
ring and he wanted to talk to the Court. The Court took a recess 
so that counsel for the two defendants could have the opportunity 
to do so; and such a conference was held in the Judge’s chamber. 


Later that morning, the Court reconvened and the proceedings 
were renewed. Counsel for the defendant Herring made a statement 
to the Court. 


In this statement counsel said that he had talked to the defend- 
ant Herring that morning and had had other conferences with him 
over the preceding weekend in which the defendant was advised of 
his rights. Counsel said that the defendant, “‘has indicated to me a 
very strong desire amounting to a direction to me to withdraw his 
guilty plea that has previously been entered and to be permitted to 
stand trial on these two indictments.” Counsel stated to the Court 
that this decision was reached by the defendant Herring and had 
some background, which counsel undertook to relate. He said that 
Herring had been originally indicted for various charges of mail fraud. 
A trial resulted in a mistrial. Another indictment for forgery and 
uttering was returned against him and his co-defendant charging them 
with forgery and uttering. This changed the picture considerably. 
Counsel related that it was agreed with the prosecutor that the’ for- 
gery case should be tried before the mail fraud one was retried—to 
which the defendant Herring agreed. On the day the case was set 
for trial the decision was made to enter a plea of guilty to Count 1 
of the mail fraud case with the understanding that all the remaining 
criminal charges in both cases would be dismissed. Counsel con- 
tinued by saying that the decision to enter a plea of guilty by the 
defendant Herring was based upon a concern about the government’ s 
evidence, which was very strong against Barrack—stronger than against 
Herring. Because of Herring’s dominant position in the businesses, 


and because Barrack was a relative of his, he was influenced to plead 
guilty. The defendant Herring felt that Barrack’s conduct, which 
he proved by the Government, would reflect against Herring because 
of their family relationship and because of, “Herring’s position in 
the business.” Thus, counsel continued, the decision was made to 
plead guilty. This was based on the indirect effects of the strong 
government case against Barrack. Counsel further told the Court 
that the defendant Herring had afterwards reflected on the wisdom 
of making a guilty plea and realized that one of the considerations 
that influenced his decision, that is, his ownership interest in the 
businesses, redound against him in the total picture. Counsel next 
said to the Court that the defendant’s desire to withdraw his plea 
of not guilty was a selfish one, based upon considerations of his 
family and business, which would be affected if he should let his 
plea of guilty stand. Counsel indicated that these were good faith 
considerations. 


After counsel’s statement the Court said that it would pass the 
matter for a moment and find out from Mr. Barrack what his situa- 
tion was. After a private conference between Barrack and his lawyer, 
his attorney said that they were not going to move to withdraw his 
plea. Thereupon, Barrack’s attorney and he made statements in 
mitigation of sentence. Before the Court imposed sentence, coun- 
sel for the government said to the Court that the government would 
prefer that both defendants go to trial if the Court were going to 

grant the defendant Herring’s motion to withdraw his plea. The 
Court responded that Barrack had pleaded guilty, it had been accepted 
_ by the Court, and the Court was going to sentence him. The Court 
said that it would deal with the Herring matter after that. The 
Court then sentenced Barrack. 


The Court called the defendant Herring forward and had the 
Clerk administer the oath to him. The Court then called his atten- 
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| 
tion to the time that he last appeared before the Court and was 
sworn and was asked certain questions to which he made certain 
responses. The Court said it was reminding him of this to deter- 
mine whether any of his answers were incorrect. The Court then 
went through all of the questions put to the defendant Herring and 
his answers at the time he entered the guilty plea. At the finish of 
this, the Court then asked him: “Now, what exactly has changed 
besides the day of reckoning.” At this point Herring’s counsel 
asked permission of the Court to speak to his client. The Court 
refused to do so. The following then occurred: : 
DEFENDANT HERRING: Well, I think many things 
have come up that my feeling in discussing it with 
the District Attorney that it would be a long drawn- 
out trial the other way and a mental, financial bur- 
den would come upon me; and they were willing to 
accept that particular plea and... 


MR. ANDERSON: I cannot hear. 


THE COURT: You may come over. 
* * * * 


* 


DEFENDANT HERRING: And I felt that in run- 
ning a business and taking care of my family, maybe, 
financially, I don’t think I could have gone any fur- 
ther; and if I ran a company, I realize I am respon- 
sible for what happens in it. I am truly sorry. I 

I know I have to face whatever I’ve done wrong. 


If I’ve done what has been purported to have been 
done wrong, I didn’t have any indication of any Gov- 
ernmental regulatory objection to my business when 
I was in it. 


THE COURT: Well, all of these things would go to 
mitigation of the sentence. The question is what has 
changed that would require you to withdraw your 
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plea of guilty at this time or cause you to withdraw 
your plea of guilty, other than the day of sentenc- 
ing? 

DEFENDANT HERRING: I just feel that maybe I 
would rather take my chances on the trial. 

THE COURT: All of that was determined at the 
time you asked this Court to accept your plea of 
guilty, and the Court will not accept your withdrawal 
of your plea if that is your only reason at this time. 
Are any of the things that I have read to you differ- 
ent, in fact, from what you stated? 

DEFENDANT HERRING: Not differently, but the 
connotations at the time might have been different, 
my feeling as to—that I felt like I should have pro- 
bation, that I have a good background. 

THE COURT: I am confident that you would not 
have stated to this Court that you had no promise 
or representation by anyone as to what sentence will 
be imposed by this Court. 

DEFENDANT HERRING: I didn’t say that any 
promises were made. 

THE COURT: Or representations by anyone as to 
what sentence will be imposed by this Court. 

So it is now your thought that you now wish to 
withdraw your plea because you fear you will go to 
jail? Is that the reason? 

DEFENDANT HERRING: Well, I would say, prob- 
ably so. 

THE COURT: The Court declines to accept your 
withdrawal of the plea, Mr. Herring, and will, there- 
fore, impose sentence. 


Do you wish to direct your comments to anything 
having to do with the sentence? I will be glad to 
hear from you on that.” 


11 
The defendant Herring and his attorney made statements to the 
Court in mitigation of sentence and the Court then sentenced him 
to imprisonment for not less than 18 months and not more than 5 
years. The government moved to dismiss all remaining counts. The 
Court granted the motion as to both defendants. This appeal fol 
lowed. 


ARGUMENT 


I 


Before the defendant was sentenced on July 27, 1970 on his 
guilty plea to Count One of the 718-69 indictment, his attorney 
moved the Court to allow him to withdraw the plea. The Court 
‘refused. This action of the Court and the subsequent sentencing of 
the defendant to a term of imprisonment was in the circumstances 
of this case, error requiring reversal of his conviction and a remand 
of this case to the Court below with directions that the defendant 
be allowed to enter a not guilty plea and be afforded his right! to a 
jury trial. Implicit in this discussion of the error in the Court’s denial 
of the defendant’s motion to withdraw his plea, is a consideration 
of Rule 32(d), Federal Rules of Criminal Procedure. It provides in 

full as follows: 

“A motion to withdraw a plea of guilty of nolo | 
contender may be made only before sentence is im- 
posed or imposition of sentence is suspended; but to 
correct manifest injustice the court after sentence 
may set aside the judgment of conviction and permit | 
the defendant to withdraw his plea.” | 


It is well settled that withdrawal of a guilty plea before sen- 
tence is imposed should be freely allowed. United States v. Young, 
(3 Cir. 1970) 424 F.2d 1276, 1279; United States v. Youpee, (9 Cir. 
1969) 419 F.2d 1343, 1343; United States v. Thomas, (9 Cir. noee 
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415 F.2d 1216, 1217-1218; United States v. Stayton (3 Cir. 1969) 
408 F.2d 559; DeLeon v. United States, (5 Cir. 1966) 355 F.2d 286, 
289; Kadwell v.: United States, (9 Cir. 1963) 315 F.2d 667; Gear- 
hart v. United States, (1959) 106 U.S.App.D.C. 270, 272 F.2d 499. 
See also Spradley v. United States, (5 Cir. 1970) 421 F.2d 1043 
where the Court said at page 1047, “It is almost uniformly rec- 
ognized that the withdrawl of a plea of guilty should be literally 
granted.” 


“This is not to say that the District Court lacks all discretion 
in dealing with a motion of the present sort. (withdrawal of plea 
of guilty before sentence.) But discretion must be exercised on 
the basis of sound information, soundly viewed.” Gearhart v. United 

States, supra, at 272 F.2d at page 501. 


A defendant, of course, has no absolute right to withdraw a 
guilty before sentencing; the decision rests within the sound discre- 
tion of the trial court which will be reversed by an appellate court 
only for an abuse of that discretion. Everett v. United States, (1964) 
119 U.S.App.D:C. 60, 64, 336 F.2d 979. From the above state- 
ments of law, the applicable rule is that a request to withdraw a 
guilty plea before sentencing should be liberally construed by the 
Court in favor of the defendant. The rule has been so stated. 
United States v. Stayton, supra, 408 F.2d 559, 562; Hawk v. United 
States, ( 1964) 119 U.S.App.D.C. 269, 340 F.2d 792 (concurring 
opinion, Fahy, Circuit Judge). Thus, a failure to liberally construe 
a defendant’s request is an abuse of the court’s discretion, involving 
as it must, the denial of an accused’s fundamental and constitutional 
rights to a trial. This matter was ably said by Circuit Judge Fahy’s 
concurring opinion in the case of Hawk v. United States, supra: 

“The question is not answered by the fact that the 
guilty plea was validly entered. The right to withdraw 
such a plea is not conditioned upon its invalidity. The 
question is whether, notwithstanding its validity when 
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entered, the court should, in the exercise of that 
sound discretion applicable to this problem, permit 

it to be changed. In answering the court should give 
weight to the place trial by jury is accorded in our 
system of administering criminal justice. On the back- 
ground of this fundamental right the courts give gen- 
erous latitude to an accused who wishes to go to trial | 
rather than to adhere to a plea of guilty previously 
entered.” (119 U.S.App.D.C. 272). 


In the instant case, the defendant had previously pleaded not 
guilty to the indictment charging many counts of mail fraud and 
had stood on this plea and proceeded to trial, which was ended! with 
the Court declaring a mistrial in the midst of the government’s case. 
Thereafter, the government sought and obtained another indictment 
against him and his co-defendant in the first case for additional 
alleged offenses arising out of the conduct of the two businesses 
that they operated. The alleged criminal charges of mail fraud 
against them in the earlier, still pending case, also related to the 
defendant’s operation of these businesses. The two defendants were 
relatives. An agreement was reached between the defense and the 
government that the latter case charging the forgeries and utterings 
would be tried before the mail fraud case would be tried again. On 
the date that the trial was to take place, both defendants pleaded 
guilty to a count in the mail fraud case. The understanding indi- 
cated by all parties at the time, was that the remaining counts of 
the mail fraud indictment would be dismissed by the government, 
as well as all the forgery and uttering charges. The defendants were 
referred to the Probation Department for pre-sentence review. — 


On the date they were to be sentenced on their plea of guilty, 
an unreported conference was held for all parties, including the pros- 
ecutor, with the Judge. After this, the parties reappeared in open 
Court and the defendant Herring’s attorney made a motion to with- 
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draw his guilty plea; counsel presented his understanding of the 
defendant’s reasons for wanting to do so. In substance, it was indi- 
cated that the defendant Herring was the dominant person in the 
two businesses, whose dealings in which gave rise to the criminal 
charges in both cases. The co-defendant Barrack was his relative. 
The government’s evidence in the forgery and uttering case against 
Mr. Barrack was very strong, more so than that against Herring. 
Upon consideration of this, Herring pleaded guilty to a count in the 
mail fraud case. Herring had since reflected as to the wisdom of 
that decision. He realized now that since he did have ownership 
interest in the businesses and was a dominant official, he was in 
a worse posture in terms of a plea than if he had gone to trial 
and taken his chances. At the point of sentencing, he was more 
cognizant of certain selfish interests, in terms of the effect of the 
plea upon his businesses and his family. His relationship to Bar- 
rack, which had guided him to plead guilty had become less im- 
portant. 


The Court later questioned the defendant Herring under oath 
to determine his reason for wanting to withdraw his plea. He said, 
in effect, that he felt that if he had gone to trial it would have been 
long and drawn out and a mental and financial burden and that the 
government was willing to accept a plea. He said that in running a 
business and taking care of his family financially, he didn’t at the 
time think that’ he could go any further. He said that at this point 
he would rather take his chances on a trial. 


On the record, the Court should have permitted the defendant 
- to withdraw his plea of guilty. His reasons for doing so met the 
requisite tests and standards, whether phrased as “fair and just”> or 


5 Kercheval v. United States, (1927) 274 U.S. 220, 224, 47 S.Ct. 582, 
583, 71 L.Ed. 1009, 1012; Gearhart v, United States (1959) 106 U.S.App.D.C. 
270, 273, 272 F.2d 499, 502. 
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“good”,® to entitle him to the relief that he sought. The Court’s 
failure and refusal to allow him to withdraw the guilty plea was, in 
the facts of this case, an abuse of discretion. | 


CONCLUSION 


This Court upon a review of this case should hold that in the 
circumstances denial of the defendant’s motion to withdraw his plea 
was error and reverse the judgment and remand the case with direc- 
tions to permit the appellant to change his plea. 


Respectfully submitted, 


John A. Shorter, Jr. 


508 Fifth Street, N.W. 
Washington, D. C. 20001 


Counsel for Appellant 


High v. United States, (1961) 110 U.S.App.D.C. 25, 27, 288 F.2d 427. 
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APPENDIX 
[Filed May 19, 1969] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Sworn in on April 1, 1969 
The United States of America Criminal No. 718-69 
v. Grand Jury No. Original 


William G. Herring, Jr. Violation: 18 U.S.C. 1341 
Charles H. Barrack, Jr. (Mail Fraud) 


The Grand Jury charges: 


FIRST COUNT: 


1. Prior to the twenty-fifth day of August, 1961, and continu- 
ing to the time of this indictment, in the District of Columbia, the 


defendants herein, William G. Herring, Jr., and Charles H. Batrack, 
Jr., operating and doing business under the trade names of National 
Commercial Corporation and Nationwide Enterprises, Inc., devised 
and intended to devise a scheme and artifice to defraud Mr. and 
Mrs. Leo A. Butler, Mr. and Mrs. William Dunston, Mr. and Mrs. 
Raymond S. Catlett, Mr. and Mrs. Edward D. Dunson, Mr. and Mrs. 
Leonard President, Mr. and Mrs. Chris Boykin, Mr. and Mrs. Robert 
O. Carrington, Mr. and Mrs. George S. Jones, Mr. and Mrs. Albert 
S. Munday, Mr. and Mrs. Sylvester L. Dory, Mr. and Mrs. Harvey J. 
Bullock, Mr. and Mrs. William T. Brown, Mrs. Amanda Beattle, Mr. 
and Mrs. Benjamin B. Blayton, Mr. and Mrs. James C. Buckmon, 
Mr. and Mrs. Charles B. Chandler, Mr. and Mrs. Dalbert A. Williams, 
Mr. and Mrs. Clarence M. Spriggs, Mr. and Mrs. William H.! Miles, 
Mr. and Mrs. Herbert C. Lucy, Mr. and Mrs. William H. Jackson and 
others whose names to the Grand Jury are unknown, herein after 


called customers, and to obtain money from them by means’ lof the 
| 
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following false and fraudulent pretenses, representations, and state- 
ments, the said defendants knowing full well at the time that the 
said pretenses, representations, and statements were and would be 
false when made; 'said defendants, their representatives and agents, 
personally contacted the customers and after gaining their complete 
confidence, fully utilizing what is commonly known and referred to 
as a “sales pitch”, prevailed upon the customers to enroll a fraudulent 
referral selling plan, hereinafter referred to as the “Plan” where- 
by they were assured that they could obtain (1) a household device 
known as a water softener, normally sold for $799.00 cash or 
$1,076.40 if paid for in 36 equal monthly installments, or (2) a 
household device known as an intercom radio music system nor- 
mally sold for $992.00 cash or $1,389.60 if paid for in 36 equal 
monthly installments, without any cost to them, the customer be- 
ing further assured by the defendants, their representatives and agents, 
that, in addition to obtaining the water softener or the intercom 


without cost, as aforesaid, they could increase their income by earn- 
ing extra commissions on sales of water softeners or intercoms as 
“representatives” under the “Plan”, without restriction and in un- 
limited aggregate amounts, all of which representations the said 
defendants knew to be false and untrue, the said alleged scheme and 
artifice to defraud being in substance and more specifically as fol- 
lows: 


(a) Names and addresses of the customers, invariably home 
owners, were obtained by the defendants, their representatives and 
agents, as the natural aftermath of the operation of the “Plan”, as 

. hereinafter set forth; 


(b) In setting up the interviews with the customers, the defend- 
ants and their authorized agents and representatives, would first call 
them by telephone for an appointment, requesting that both hus- 
band and wife be present at the time; 
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(c) Upon first contact the water softener or the intercom was 
demonstrated to the customer, usually a miniature model or a news- 
reel-type of motion picture being used for that purpose; 


(d) After gaining the complete confidence of the customer 
through the use of an appealing “sales pitch”, the customers were 
asked whether or not they would be interested in obtaining one of 
the items without any cost to them; | 

(e) Upon being informed by the customers that they were 
interested in acquiring a water softener or an intercom the “Plan” 
was explained to them by the defendants, and by their duly author- 
ized agents and representatives, and they were asked to write at the 
top of a certain form letter the names and addresses of their friends, 
married couples who own their own homes, and who, in their opin- 
ion, might be interested in acquiring a water softener or an intercom; 


(f) The customers were instructed not to mail the letters 
referred to in (e) above, to the friends but to mail them to the 
defendants for which purpose they were supplied stamped envelopes; 


(g) The customers were further informed that they would be 
paid a commission for each water softener or intercom sold to the 
recipients or addressees of the aforesaid letters in an amount suffi- 
cient to fully pay for the water softener or intercom acquired by 
them and that in addition thereto they could substantially increase 
their income and make extra money in commissions that would be 
paid to them on sales of water softeners or intercoms, without 
restrictions or limit as to the aggregate amount earned by them; 


(h) The customers, through fraud and misrepresentations, were 
prevailed upon to actually execute and sign joint promissory notes, 
usually payable in 36 equal monthly installments, the customers 
being informed at the time by the defendants and their duly author- 
ized representatives that they were not actually signing promissory 
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notes, but their signatures on the documents were required merely 
for record purposes and as written evidence that they were enrolled 
under the “Plan”; 


(i) In addition to executing and signing promissory notes, as 
aforesaid, the customers, through fraud and misrepresentation by 
the defendants and their duly authorized representatives, were pre- 
vailed on to sign second documents in blank, which said documents 
were later converted into deeds of trust as security for the promis- 
sory notes, thereby creating a lien upon their homes, the deeds of 
trust being witnessed by the said defendants and/or one of their 
authorized representatives or agents; 


(j) After the promissory notes were obtained by the defend- 
ants, their representatives and agents, from the customers, secured 
by deeds of trust on the customers’ homes, the notes of the custo- 
mers were thereafter negotiated by discounting them to a third-party 
finance company without recourse; 


(k) Shortly following negotiation of the customers’ promissory 
notes, said customers were notified by the finance company, which 
purchased same, that they would be required henceforth to make all 
payments in reduction of the purchase price of the water softener or 
the intercom directly to the present holder of the promissory note, 
the finance company sending to the customers a schedule of monthly 
payments together with a letter containing instructions with respect 
to making of the remittances and the liquidation of the indebted- 
ness. 


2. It was a further part of the said scheme and artifice to de- 

‘ fraud that the said defendants and their authorized representatives 

and agents would conceal from the customers material facts in that 
when the customers were induced by the defendants, their author- 
ized representatives and agents, to accept intercommunicating sys- 
tems or water softeners that thereafter a deed of trust would be 
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recorded against the property of the said customers, or in the alter- 
native, that a mechanic’s lien would be filed against the customer’s 
property. 


3. On or about the second day of October, 1965, in the Dis- 
trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme and artifice and attempting to do so, did know- 
ingly cause to be delivered by mail according to the direction thereon, 
a letter addressed to Mr. and Mrs. Leo Butler, 1451 Bangor Street, 
SE., Washington, D.C., showing the return address of National Com- 
mercial Corporation, 4923 Bethesda Avenue, Bethesda, Maryland, 
20014. 


SECOND COUNT: ! 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last para- 
graph thereof. 


2. On or about the sixteenth day of March, 1966, in the Dis- 


trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme and artifice, and attempting to do so, did know- 
ingly cause to be delivered by mail according to the direction thereon, 
a letter enclosed in an envelope addressed to Mr. and Mrs. William 
Dunston, 3337 Ely Place, SE., Washington, D.C., from Atlas Credit 
Corporation, York Road and Ansley Avenue, Philadelpha 26, Penn- 
sylvania. 


THIRD COUNT: | 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. 
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2. On or about the thirtieth day of March, 1966, in the Dis- 
trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme and artifice, and attempting to do so, did know- 
ingly cause to be delivered by mail according to the direction there- 
on, a letter enclosed in an envelope addressed to Mr. and Mrs. Ray- 
mond Catlett, 1322 W Street, NW., Washington, D.C., from Atlas 
Credit Corporation, York Road and Ansley Avenue, Philadelphia 
26, Pennsylvania. 


FOURTH COUNT: 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. 


2. On or about the fourteenth day of May, 1966, in the Dis- 
trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme and artifice, and attempting to do so, did know- 
ingly cause to be delivered by mail according to the direction there- 
on, a letter enclosed in an envelope addressed to Mr. and Mrs. 
Edward Dunson, 1215 Irving Street, NE., Washington, D.C., from 
Atlas Credit Corporation, York Road and Ansley Avenue, Philadel- 
phia 26, Pa. 


FIFTH COUNT: 


1. The Grand Jury realleges of the the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. 


2. On or about the first day of June, 1966, in the District of 
Columbia, the defendants for the purpose of executing the aforesaid 
scheme and artifice, and attempting to do so, did knowingly cause 
to be delivered by mail according to the direction thereon, a letter 
enclosed in an envelope addressed to Mr. and Mrs. Leonard Presi- 
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dent, 3706 24th Street, NE., Washington, D.C., from Atlas Credit 
Corporation, York Road and Ansley Avenue, Philadelphia 26, Pa. 


SIXTH COUNT: 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. | 


2. On or about the seventeenth day of January, 1966, in the 
District of Columbia, the defendants for the purpose of executing 
the aforesaid scheme and artifice, and attempting to do so, caused 
to be placed in an authorized depository for mail matter and enve- 
lope, containing a personal check in the amount of $38.60, payable 
to Calvert Credit Corp. signed by Benj. B. Blayton, the envelope 
being addressed to the Calvert Credit Corp., 7845 Eastern Avenue, 
Silver Spring, Maryland, to be sent or delivered by the Post Office 
Establishment of the United States. 


SEVENTH COUNT: 


1. The Grand Jury realleges all of the allegations of the re 
count of this indictment except those contained in the last paragraph 
thereof. 


2. On or about the twenty-ninth day of June, 1966, in the 
District of Columbia, the defendants for the purpose of executing 
the aforesaid scheme and artifice, and attempting to do so, did 
knowingly cause to be delivered by mail according to the direction 
thereon, a letter enclosed in an envelope addressed to Mr. and Mrs. 
Robert O. Carrington, 670 Madison Street, N.E., Washington, D. C. 


EIGHTH COUNT: 


1. The Grand Jury realleges all of the allegations of the fist 
count of this indictment except those contained in the last paragraph 
thereof. | 
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2. On or about the first day of October, 1965, in the District 
of Columbia, the defendants for the purpose of executing the afore- 
said scheme and artifice, and attempting to do so, did knowingly 
cause to be delivered by mail according to the direction thereon, a 
letter enclosed in an envelope addressed to Georeg (sic) S. Jones, 
5612 Blaine St., N.E., Washington, D.C., from Calvert Credit Cor- 
poration, 7845 Eastern Avenue, Silver Spring, Maryland. 


NINTH COUNT: 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. 


2. On or about the fourteenth day of June, 1965, in the Dis- 
trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme ‘and artifice and attempting to do so, caused to be 
placed in an authorized depository for mail matter an envelope, con- 
taining a personal check drawn on the account of Mr. Albert S. 
Munday and Mrs. Mercedes M. Munday, payable to Calvert Credit 
Corporation, signed by Mercedes M. Munday, in the amount of 
$37.48, the envelope being addressed to Calvert Credit Corporation, 
7845 Eastern Avenue, Silver Spring, Maryland, to be sent or deliv- 
ered by the Post Office Establishment of the United States. 


TENTH COUNT: 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
. thereof. 


2. On or about the fourth day of February, 1965, in the Dis- 
trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme'and artifice and attempting to do so, caused to be 
placed in an authorized depository for mail matter an envelope con- 
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taining a personal check drawn on the account of Althea L. Dory 
and Sylvester L. Dory, payable to Calvert Credit Corporation, signed 
by Sylvester L. Dory, in the amount of $38.60, the envelope being 
addressed to Calvert Credit Corporation, 7845 Eastern Avenue, Silver 
Spring, Maryland, to be sent or delivered by the Post Office Estab- 
lishment of the United States. 


ELEVENTH COUNT: 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. | 


| 

2. On or about the twelfth day of July, 1967, in the District 
of Columbia, the defendants for the purpose of executing the afore- 
said scheme and artifice and attempting to do so, caused to be placed 
in an authorized depository for mail matter an envelope, containing 
a personal check in the amount of $28.30, payable to Atlas Finan- 
cial Corporation, signed by Louise H. Bullock, the envelope being 
addressed to the Atlas Financial Corporation, 7320 Old York Road, 
Philadelphia, Pennsylvania 19126, to be sent or delivered by the 
Post Office Establishment of the United States. 


TWELFTH COUNT: 


1. The Grand Jury realleges all of the allegations of the first 
count of this indictment except those contained in the last paragraph 
thereof. 


| 

2. On or about the third day of February, 1967, in the Dis- 
trict of Columbia, the defendants for the purpose of executing the 
aforesaid scheme and artifice and attempting to do so, caused to be 
placed in an authorized depository for mail matter an envelope, con- 
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taining a personal check in the amount of $38.60, payable to Cal- 
vert Credit Corporation, signed by William T. Brown, the envelope 
being addressed to: Calvert Credit Corporation, 7845 Eastern Avenue, 
Silver Spring, Maryland, to be sent or delivered by the Post Office 
Establishment of the United States. 


/s/ Thomas A. Flannery 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


Foreman. 
/s/ Grace E. Small 


[Filed May 29, 1969] 
PLEA OF DEFENDANT 


On this 29th day of May, 1969, the defendants WILLIAM G. 
HERRING, JR., and CHARLES H. BARRACK, JR., appearing in 
proper person and by their attorneys E. Wm. Furey, Devin Poolan 
-and Albert Ahern, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to them, each pleads 
NOT GUILTY thereto. 


Pleadings in Criminal No. 2062-68 to be physicially transferred 
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to this case and the bonds in 2062-68 are to now cover this case 
and counsel in said care are now in instant case. | 
| 
By direction of 
Edward M. Curran 
Presiding Judge 
Criminal Court #***** 


Present: Robert M. Stearns, Clerk 
United States Attorney By /s/ Harold S. Dodd 
By Carl Rauh Deputy Clerk 

Assistant United States Attorney 


Jack Maher 
Official Reporter 


TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Thursday, May 29, 1969 
[2] THE DEPUTY CLERK: William G. Herring, Jr. and 
Charles H. Barrack, Jr. Mr. Ahern for Mr. Barrack and Mr. Furey 
and Mr. Poolan for Mr. Herring. 


In Criminal Case No. 718-69 you are each charged with mail 
fraud. 
Herring? | 


DEFENDANT HERRING: Not guilty. 
THE DEPUTY CLERK: Charles H. Barrack, Jr.? 
DEFENDANT BARRACK: Not guilty. 
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MR. DIBBLE: This is a Grand Jury Original. It is a supersed- 
ing indictment, supersedes Criminal No. 2062-68. If the Court 
pleases, I would like to move at this time that these cases be consol- 


idated, that the file be consolidated with the motions previously 
filed. 


THE COURT: What do you mean, consolidated? This is a 
superseding indictment. What am I going to consolidate? 

MR. DIBBLE: The files. 

THE COURT: The other indictment may be dismissed. 

MR. DIBBLE: I want to consolidate the files so that the mo- 
tions already filed will be applicable to this indictment. 

THE COURT: I never heard of such a thing as a consolidating 
of the files. 


MR. AHEARN: They are both on bond and if you could [3] 
make the bond— 

THE COURT: He is talking about the files. 

MR. DIBBLE: We have done that, Your Honor. As a matter 


of fact, Judge Gesell did it the other day. 

THE COURT: Can’t we transfer the motions from the old 
case to the new one? 

MR. DIBBLE: That is practically the same thing. 

MR. AHEARN: Incorporate the motions by reference. 


MR. DIBBLE: I have no objection to the same bond. 
THE COURT: Very well. 


Washington, D.C., 
Monday, May 11, 1970 
[2] THE DEPUTY CLERK: Criminal Actions No. 70-70 and 
719-69, William G. Herring, Jr., and Charles H. Barrack, Jr. 
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Mr. Glanzer for the Government and Miss Elizabeth Guhring 
and Mr. John A. Shorter for Defendant Herring and Mr. John Trea 
nor for Defendant Barrack. 

MR. ANDERSON: Good morning, Your Honor. 

I am Gene Anderson, Assistant United States Attorney, assist- 
ing Mr. Glanzer on this case. 

Your Honor, the Government would formally announce ready 
for trial in 70-70 this morning and I am sure the defense is in the 
same posture. 

However we have been informed by the defense counsel that 
there is a disposition forthcoming in this case. 

As a prerequisite to this dispositon, it is the request of the 
defendants that the two criminal indictments pending in this court 
be consolidated in that they all arise out of the same transaction 
and operation of the same business enterprises that have had their 
impact on the District of Columbia and have resulted in the indict- 


ments. 

70-70 is a multiple-count forgery indictment under 22 D.C. 
Code 1401. 

The other indictment, 718-69, is a mail fraud indictment, in its 
several counts. 

The Government has no objection to the consolidation [3] of 
these two indictments and at this time with the Court’s Soe 
I ask that these two indictments be consolidated. 

THE COURT: The earlier number is 718-69? 

MR. ANDERSON: Yes, Your Honor, that is correct. 

THE COURT: Very well. | 

MR. ANDERSON: I would like to stress to the Court that the 
disposition in this case arose out of protracted negotiations Piior to 
today’s date. 

During the course of those discussions the Government made 
known in exacting detail its evidence in 70-70 as well as reacquaint- 
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ing the defendants’ counsel with the evidence in 718-69 which, as 
Your Honor knows, went to trial on one occasion in this court and 
thus Your Honor has a good background on that case, as well as Mr. 
Shorter. 

However, Mr. Treanor had to be given the benefit of the evi- 
dence in that case. 

The Grand Jury transcripts of course were not shown to the 
defense counsel. 

However the contents of the Grand Jury transcripts were para- 
phrased and what we expected witnesses to testify to was set forth 
in substantial detail. 

At this point we feel that the defense has a very good under- 
standing of what the Government’s proof was in both of the cases 
which are now consolidated in one indictment. 

That is our posture this morning. 

[4] MISS GUHRING: The defendant Herring so requests a 
motion to consolidate and the defendant Herring would be prepared 
to plead guilty to the first count, count number one of 718-69. 

MR. TREANOR: That is the position also of Mr. Barrack, 
may it please Your Honor. 

THE COURT: They are both entering pleas of guilty to the 
first count in 718-69? 

MR. ANDERSON: Your Honor will find the substantive count 
itself under Subsection 3. The first count is the count that contains 
the introductory paragraphs setting forth the scheme and artifice to 
defraud. 

Part 3 of that count sets forth the substantive mailing. 

THE COURT: Will you swear both defendants, please? 

(Whereupon the Clerk swore both defendants.) 

THE COURT: Mr. Herring, we will take yours first. 

First of all, upon request of the Government and concurred 
in by both defendants, Criminal Case 718-69 and 70-70 may be con- 
solidated and the one number will be 718-69. 
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Mr. Herring, I advise you and I want you to understand that 
you have constitutional rights as follows: 

You have a constitutional right to a speedy trial by Sua with 
the aid of counsel. 

You have a right against compulsory self-incrimination and you 
have a right to face your accusers. | 

If you plead guilty to count one of these consolidated [5] in- 
dictments you will waive each and all of these rights. 

Do you understand that? 

MR. HERRING: Yes, Ma’am. 

THE COURT: You will also waive any right to an gies if 
your plea is accepted. | 

Do you understand that? 

MR. HERRING: Yes, Ma’am. 

THE COURT: Since the case is scheduled for trial today you 
will not be permitted to withdraw your plea of guilty. Do oe un- 
derstand that? 


MR. HERRING: Yes, Ma’am. 


THE COURT: You will have the assistance of your counsel at 


the time of sentence if your plea of guilty is accepted. 

You are charged in Criminal Case No. 718-69 and in Criminal 
Case No. 70-70, with numerous, counts charging you with mail fraud 
and with forgery and uttering and with aiding and abetting mail 
fraud and forgery and uttering. 

At this time it is my understanding that you wish to withdraw 
your pleas of not guilty heretofore entered to all of those charges 
and at this time enter a plea of guilty to the first count in 718-69, 
which charges you with mail fraud. | 

Is that correct? 

MR. HERRING: Yes, Ma’am. 
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THE COURT: Now I would like to tell you what the Govern- 
ment would have to prove if you did not plead guilty [6] to this 
charge. 

They would have to prove beyond a reasonable doubt that you 
participated in a scheme to defraud with the intent to defraud and 
that the mails were used in the furtherance of that scheme. 

A scheme to defraud under the mail fraud statute means some 
plan to procure money or property by means of false pretenses or 
representations calculated to deceive persons of ordinary prudence. 

The Government must prove that you participated in such plan 
and that such representations were made by you or your agents 
knowing they were false and with the intent to defraud. 

It is not necessary, however, that any person was actually de- 
frauded by the scheme nor is it necessary that the Government prove 
all of the pretenses, representations, and acts charged in the indict- 
ment. 


It is essential only that one or more of them be proved to 


show the existence of the scheme. 

To act with specific intent, with intent to defraud, means to 
act knowingly and with the specific intent to defraud or cheat for 
the purpose of either causing some financial loss to another or bring- 
ing about some financial gain to one’s self. 

The use of the United States mails in furtherance of a scheme 
to defraud is an essential element of the crime of mail [7] fraud. 

It is not necessary that use of the mails be contemplated by 
the scheme or that you personally did any actual mailing or intend- 
ed that the mails be used. 

It is sufficient to establish this element of the crime if the 
mails were in fact used to carry out the scheme and that the use of 
the mails was reasonably foreseeable. 

The mail matter need not disclose on its face a fraudulent rep- 
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resentation or purpose or request for money, but need only be in- 
tended to assist in carrying out the scheme to defraud. 

Under the mail fraud statute each separate use of the mails in 
furtherance of the scheme to defraud constitutes a separate offense. 

Mr. Anderson, would you make a proffer for the Government, 
please? 

MR. ANDERSON: Your Honor, the Government’s proof i in 
this case would show that the defendants, Mr. Herring and Mr. Bar- 
rack, set up and operated two corporations during all relevant pe 
riods in the indictment. 

The name of these two corporations were National Commer- 
cial and Nationwide Enterprises. | 

The defendant directed the activities of these two corporations. 

The National Commercial Corporation was a vehcile for [8] 
selling intercom systems and the Nationwide Enterprise Corporation 
was a vehicle for the selling of a device known as a water softener. 

In their operation of this business a lead room was set up in 
their Bethesda offices. Both corporations operated out of the same 
offices in Bethesda, Maryland. 

A lead room was set up in which girls were hired and working 
day and night from cubicles in that lead room they would call resi- 
dents in the District of Columbia with the phone pitch. 

In the phone pitch they indicated that they were — up an 
advertising and marketing program. 

The name of the product involved was not mentioned. ‘From 
this developed leads from which salesmen would followup. These 
salesmen, of course, were another part of the activities of the cor- 
poration and were recruited. 

They were trained. Then they were sent out to the homes and 
as they went to the homes they took the same tack as was taken in 
the phone pitch but elaborating on it. 

The presentation was made that the homeowner was not buy- 
ing a product but was being enrolled in an advertising program as 
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an equipment-owning representative, that as a benefit of enrollment 
they were given the opportunity to give referral names of people 
who were—they could contact and that they were enrolled. 

Then the equipment-owning representative who gave the [9] 
referral would receive $100. 

Through this process the money would come in. The unit that 
they had in their own home would, of course, be paid for and they 
would have an opportunity to make extra money. 

The conditional sales contract that the customer then had to 
sign was characterized as a technical requirement of showing involve- 
ment in the program. 

Thus the real contractual obligation here, the sale of the equip- 
ment to the home owner, was muted and pushed to the forefront 
was the representation and the deception of enrolling them in a pro- 
gram that was going to pass along advertising costs and make them 
extra money. 

This was the posture in which the defendants’ program would 
put the home owner; that would be the state of mind at the time 
that the documents were signed. 

There was a process then, that the Government’s evidence would 
show, that right after the papers were signed that there was a man 
who would come to the home at the earliest opportunity and in the 
case of the intercom system he would come into the home and he 
would cut a hole in the wall where the master speaker was to be 
placed. 

He was called the spiker and this was spiking the deal. In or- 
der to cut off buyer’s remorse, second thoughts on the part of the 
~ home owner this process was undertaken at the soonest opportunity 
to obviate any thoughts to the contrary. 

[10] In addition, the referral program—and the referral pro- 
gram, Your Honor, was based on the principle that the last ones in 
would be paying for the earlier ones enrolled and that going over 
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books of the corproation that would indicate the payments under 
this referral program were sporadic and took place when there was 
surplus money and there was only rare opportunity when there was 
surplus moneys. 

In addition to the referrals, payments, they were promised cer- 
tain bonus guarantees, colored TV sets, trips to Vegas and tes 
Mustangs. 

Needless to say the review of the books and the interviews: with 
the home owners indicate that no such disbursements were made and 
no such bonus guarantees were ever received. 

In addition there came a time when deeds of trust were Te- 
quired, deeds of trust and notes were required to secure the con- 


tracts, that they were required by the finance company in order to 
buy the paper, and arising from this came the forged deeds of trust 


which are set forth in 70-70, and the defendants arranged for the 
notarizations which were done outside of the presence of the home 
owners involved and thus the unsuspecting home owner ended up 
with a lien against his home for the water softener or the intercom 
whatever the system might be. 

The Government’s evidence would demonstrate that, Your 
Honor, and in addition would demonstrate that on or about the sec- 
ond day of October, 1965, there was a mailing, that the (11) de- 
fendants did knowingly cause to be delivered by mail according to 
the directions thereon a letter addressed to Mr. and Mrs. Leo But- 
ler, of 1451 Bangor Street, Southeast, Washington, D.C., showing a 
return address of National Commercial Corporation, 4923 Bethesda 
Avenue. 

THE COURT: Now do you disagree with anything in the rep- 
resentation that has been made by the United States Attomey? 

(Mr. Herring confers with his lawyers.) 

If there is something you would like to clarify or straighten 
out in the allegation by all means do so. 
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The Court would like to have it straight on the record. 

MR. SHORTER: May I address the Court, Your Honor? 

THE COURT: Yes. 

MR. SHORTER: Your Honor, we have briefly conferred as 
you noticed. 

Since I was counsel actively participating in the frist trial of 
718-69, and Mr. Anderson’s statements concerning the essence of 
what the Government would prove in the mail fraud allegation were 
matters that were established through the Government’s evidence, I 
felt it necessary to acquaint Mr. Treanor with that fact and Miss 
Guhring, too, because they were not present at the trial and also— 

THE COURT: Of course, Mr. Herring was present. 

MR. SHORTER: And to refresh his recollection and Mr. Bar- 
rack’s and to find out whether or not their recollections [12] were 
in accord with that and whether or not there were any factual vari- 
ances from the situation in what the Government said it could prove 
and Mr. Herring is prepared to make a statement. 

MR. HERRING: Yes, I acknowledge it. 

THE COURT: Very well. 

You concur in what has been stated by the United States At- 
torney? 

MR. HERRING: Yes, Ma.’am. 

THE COURT: Has anyone threatened or coerced you into 
making a guilty plea? 

MR. HERRING: No, Ma’am. 

THE COURT: Have any promises of any kind been made to 
induce your plea of guilty except that the other counts of the indict- 

‘ments will be dismissed at the time of sentence if your plea is 
accepted? 

MR. HERRING: No. 

THE COURT:: Do you understand that as a result of your plea 
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of guilty you may be sentenced to a prison term of up to five years 
and a fine of $1,000 or both? 

MR. HERRING: Yes, Ma’am. | 

THE COURT: Has your guilty plea been induced by any 
promise or representation by anyone as to what sentence will be 
imposed by this Court? | 

MR. HERRING: No, Ma’am. 

THE COURT: Are you entering this plea voluntarily of. /your 
own free will because you are guilty and for no other reason? 

MR. HERRING: Yes, Ma’am. | 

THE COURT: Have you discussed the entry of this plea fully 
with your attorneys? ; 

MR. HERRING: Yes, Ma’am. 

THE COURT: Are you completely satisfied with their seis 

MR. HERRING: Yes, Ma’am. 

THE COURT: The Court will accept your plea of muy, Mr. 
Herring, to count one of the indictment which charges you with 
mail fraud. | 

The Court will not impose sentence pending receipt of a pre- 
sentence report. 

MR. SHORTER: May we step aside while you proved with 
the other defendant? 

THE COURT: Yes. 

Mr. Barrack, I advise you and I want you to understand that 
you have constitutional rights as follows: 

You have a right to a speedy trial by jury with the aid of coun- 
sel and you have a right against compulsory self- “incrimination. 

You have a right to face your accusers. If you plead guilty to 
count one of this indictment, this joint indictment, [14] which 
charges you with mail fraud, you will waive each and all of these 
rights. 

Do you understand that? 
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MR. BARRACK: Yes, Your Honor. 

THE COURT: You will also waive any right to an appeal if 
your plea is accepted. 

Do you understand that? 

MR. BARRACK: Yes, Your Honor. 

THE COURT: You may not withdraw your plea of guilty 
since this case was set for trial today and everyone is ready to pro- 
ceed. 

Do you understand that? 

MR. BARRACK: Yes, Your Honor. 

THE COURT: You will have the assistance of your counsel at 
the time of sentence if your plea is accepted. 

You are charged with numerous counts of mail fraud and with 
forging and uttering and aiding and abetting such actions. 

It is my understanding at this time you wish to withdraw your 
plea of not guilty to all of those charges and at this time enter a 
plea of guilty to count one of Criminal Case 718-69, which charges 
you with one count of mail fraud. 

Is that correct? 

MR. BARRACK: Yes, Your Honor. 

THE COURT: Now you have heard the explanation as to [15] 
what the Government would have to prove if you did not plead 
guilty in this case. 

Do you understand the elements of the crime? 

MR. BARRACK: Yes, Your Honor. 

THE COURT: Did you hear what Mr. Anderson indicated 
so far as what the Government would prove in the event you and 
- Mr. Herring did not plead guilty? 

MR. BARRACK: Yes. 

THE COURT: Do you have any correction or additions that 
you would like to make to that statement? 

MR. BARRACK: None. 
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THE COURT: So far as you personally are concerned? 

MR. BARRACK: No, Your Honor. 

THE COURT: Has anyone threatened or coerced you into 
making a guilty plea? | 

MR. BARRACK: No, Your Honor. | 

THE COURT: Have any promises of any kind been made 
to induce your plea of guilty except that the other counts of the 
indictment will be dismissed at the time of sentence if your | plea 
is accepted? 

MR. BARRACK: No, Your Honor. | 

THE COURT: Do you understand that as a result of your 
plea of guilty you may be sentenced to a prison term of uP to 
five year, and receive a fine of $1,000 or both? | 

MR. BARRACK: Yes, Your Honor. 

[16] THE COURT: Has your guilty plea been sabes! by 
any promise or representation by anyone as to what sentence will 
be imposed by the Court? | 

MR. BARRACK: No, Your Honor. 

THE COURT: Are you entering this plea voluntarily of your 
own free will because you are guilty and for no other reason? 

MR. BARRACK: Yes, Your Honor. | 

THE COURT: Have you discussed the entry of this plea) fully 
with your attorney? 

MR. BARRACK: Yes, Your Honor. 

THE COURT: Are you completely satisfied with the services 
of Mr. Treanor? | 

MR. BARRACK: Definitely, Your Honor. 

THE COURT: Very well. 

The Court will accept your plea of guilty to count one of crim- 
inal indictment 718-69, which charges you with mail fraud. 


The Court will not impose sentence pending receipt of a pre- 
sentence report. 
You may be continued on bond, both of you. 
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MR. TREANOR: Thank you for the week’s continuance, Your 
Honor. It didn’t do any good. 

MR. ANDERSON: Thank you, Your Honor. 

As the Court has already mentioned the Government [17] will 
move to dismiss the several remaining counts at the time of sentence. 

THE COURT: Yes. 


* * 


July 27, 1970 
{1] THE DEPUTY CLERK: Criminal Action No. 718-69, United 
States versus William G. Herring and Charles J. Barrack. For the 
Government, Mr.’ Anderson; for the defendants, Mr. Shorter, Mr. 
Treanor, and Elizabeth Guhring. 

MR. SHORTER: Your Honor, I had previously stated to the 
Court that we were waiting for Mr. Treanor. There was something 
I wanted to talk over with Mr. Treanor that was very crucial to these 
proceedings. 

Mr. Treanor is back from Judge Smith, and I would like to beg 
the Court for just a little more time to resolve what is a very very 
essential part of this morning’s proceedings—to talk to Mr. Treanor 
further with our'clients because, though we are at a crossroads, we 
are there in more senses than one; and I would just ask Your Honor 
to indulge—I know you have other business this morning... 

THE COURT: A trial. That’s all. We have finished [2] all 
the other things waiting for you. 

MR. TREANOR: The only suggestion that I can make, I think, 

‘if Your Honor please, is that we would like to talk to the Court, 
Mr. Shorter and I. That’s really what we would like to do. 

THE COURT: Very well. 

MR. SHORTER: With counsel for the Government, of course. 

THE COURT: Off or on the record? 
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MR. TREANOR: Would it be possible for us to take a ten- 
minute recess to talk to Your Honor? 

THE COURT: All right. 

Would you like to meet in chambers? 

MR. TREANOR: Yes, thank you. 

THE COURT: We will take a ten-minute recess at this time. 

(The Court recessed at 10:45 a.m.) 

(Following a brief morning recess, the Court reconvened at 
11:00 a.m.) | 

THE COURT: Mr. Shorter. | 

MR. SHORTER: Yes, Your Honor, having reference to the 
case that was previously called and appearing for Mr. Herring,— 


THE COURT: Criminal Case Number 718-69. 
MR. SHORTER: Yes, Your Honor. 


Your Honor, I talked to Mr. Herring this morning and [3] 
have had very close conferences with him over the weekend and 
have advised him what his rights are. He has indicated to me a very 
strong desire amounting to a direction to me to withdraw his guilty 
plea that has previously been entered and to be permitted to stand 
trial on these two indictments. | 

I saw this, Your Honor, as this decision as it comes to me and 
in discussing it with Mr. Herring has some background that I think 
should be indicated. 

Mr. Herring started out—his troubles began in this court, watg 
indicted for several counts of mail fraud. Your Honor might remem- 
ber that the indictment was amended, and he went to trial on the 
amended indictment; and during the Government’s presentation in 
last October and November, there was a mistrial. 

Thereafter, Your Honor, the Government obtained pation 
indictment against Mr. Herring and his co-defendant, Mr. Barrack, 
charging him with many counts of forgery and uttering. And that, 
of course, Your Honor, changed the picture considerably. 
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Through my consent, speaking to Mr. Glanzer, it was decided 
to try the forgery:and uttering first. And I must say, Your Honor, 
that Mr. Herring agreed with this decision. 

At the time this case was brought to trial—called for trial—I 
believe it was on a particular Monday morning in May—a decision 
was made to enter a plea of guilty to one count of the mail fraud 
indictment with the understanding, and it was clear to everybody, 
that the remaining counts of the mail fraud indictment would be 
dismissed as would the remaining counts of [4] the forgery and 
uttering case. Asia matter of fact, they were consolidated for dis- 
position at that time. 

The decision to enter a plea at that time by Mr. Herring was 
more out of a concern for evidence that was Government evidence 
that was very strong against Mr. Barrack—more strongly against Mr. 
Barrack than against Mr. Herring—in the forgery and uttering case. 
And because of Mr. Herring’s relationship in this particular business 
through which these transactions or the basis of the indictment had 
risen and also his family’s relationship with Mr. Barrack, he was 
influenced from that standpoint to plead guilty for this reason, 
Your Honor, because Mr. Barrack’s conduct, because of the relation- 
ship would reflect against him and because of Mr. Herring’s superior 
relationship, superior connections, with the two businesses. 

So this was a decision that was made, based more on indirect 
effects of Mr. Barrack’s situation as, advised the Government, on the 
strength of the Government’s case that on the strength of the case, 
it was felt, against Mr. Herring. 

Mr. Herring has now reflected as to the wisdom of that because 

‘ having pleaded guilty and the same thing that caused him to enter a 
plea of guilty now redounds against him becuase he was a more 
superior person in the business—actually, he had his ownership inter- 
est in the business and was an official in the business—put him in 
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the worst posture so far as a plea is concerned than he feels it would 
be if he had gone to trial and taken his chances. 

[5] His desire to withdraw his plea of guilty is not becoming 
a selfish one. It is more out of motives of his own self-interest 
because of the predicament that his family is going to be in; and 
also his business, if he were to let his plea of guilty stand, and he 
must, Your Honor, disavow the motive that is his relationship with 
his relatives becomes less important now. As a matter of fact, it 
becomes that he has to look out for himself and his own family 
more than he has to consider whetheror not Mr. Barrack ’s—the 
Government’s strong case against Mr. Barrack that may reflect 
against him. He feels now at this time, Your Honor, with that 
being so, then that’s more Mr. Barrack’s problem. He is not guilded 
by these considerations as strongly as he was at the time he entered 
the plea because the possibility of devastation to his own personal 
family, that is, his dependents and insofar as his business is concerned 
makes him desire at this point to withdraw his plea. 

And I say, Your Honor, and I say this very sincerely, that! these 
are good faith considerations. Mr. Herring has thought about this. 
He has considered where this places the plea—whether permitting 
this plea to stand—places him and his family; and he feels that | this 
has to be supermost in his own thinking at this particular stage. 

For these reasons, Your Honor, the defendant Herring desires 
to withdraw his plea of not guilty. [sic] 

THE COURT: We will pass this for the moment and find out 
the situation from Mr. Barrack. 

[6] MR. TREANOR: Will the Court indulge me a moment 

[Mr. Treanor talks to the defendant Barrack. ] 

MR. TREANOR: We are ready to go ahead, Your Honor. We 
are not going to make a motion to have the plea withdrawn. | 

THE COURT: Very well. 

Mr. Barrack, will you step up, please. 
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[The defendant Barrack steps up to the lecturn.] 

MR. TREANOR: Before sentence is imposed, may I be heard? 

THE COURT: Certainly. 

MR. TREANOR: If Your Honor pleases, I am not going to 
spend a lot of time going over the details of the indictment or the 
events that led up to this unhappy moment in Mr. Barrack’s life. 
Rather, I am going to ask the Court to consider that the defend- 
ant is a young man; that I think the papers are full these days, if 
papers are important, of instances of—if I may call it—“white col- 
lar” crime; and I think a lot of times one reads of sentences for 
“white collar” crimes, and I think one also reads of instances where 
lenience is given those who commit a “white collar” crime of the 
type pled to by Mr. Barrack. 

I think this, if Your Honor pleases, is that while I am sure the 
inclination is strong—one’s sense of public duty, perhaps, is that no 
choice is really left. I think there is a choice, and I think that, just 
as recently in Virginia, a man was charged with having a heavy thumb 
on his scales in the meat business. He was charged; he was cited by 
by the FTC and, indeed, [7] he was later prosecuted. But, if your 
Honor pleases, that man there was prosecuted and was sentenced to 
jail after he had done the same thing over and over again. 

I understand Your Honor’s feelings, perhaps, that oftentimes 
“white collar” crimes—the man who commits these things is only 
caught once, and, therefore, faces his comeuppance, if you feel, 
only once. But yet I think there are instances where people have 
been stopped from doing this kind of thing where it has made a sig- 
nificant effect on that person and that person’s moral standards 
‘from thenceforth on. 

I suggest to the court that Mr. Barrack is that kind of an example. 
I know that the urge is strong, perhaps, to say you have been 
involved in dishonest dealings with people and people have been 
hurt or could have'been hurt, and I know the urge is strong to lay 
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a heavy hand, so to speak, on people in that predicament. 

But yet I think, if Your Honor pleases, that this is a case 
where a man deserves that chance. He has undergone now a number 
of years of worry, appreciation of the fact that there is a pending 
charge that has affected him, has affected his family who sit in ue 
courtroom to watch their son and brother. 

I think the real question, if Your Honor please, is whether or 
not a jail term is absolutely necessary as far as this defendant is con- 
cerned. Perhaps it is necessary to satisfy newspaper reporters. Un- 
doubtedly, it will make wonderful copy. | 

But I take it, if Your Honor pleases, there is something more 
to be considered and that’s the life of a rather [8] young man who 
was even younger at the time these offenses were committed. 1 am 
very sure that Your Honor knows that at the time he was not: the 
owner of the company; he was a lesser person in the company. And 
I am sure that Your Honor will take that into consideration. | 

What I think, Your Honor, I really ask for, for Mr. Barrack, is 
a second chance. If given time and time again, I know of nothing 
that would indicate, if Your Honor pleases, that he would go out 
and do the same thing all over again. If that were the case, I don’ t 
think I could make this argument—this speech. 

I think Mr. Barrack has learned his lesson. I see no reason, 
really, why justice can only be done by swinging shut the jail doors 
on the man. It seems to me that stringent probation and fines and 
things of that nature can take its place in the proper context. 

I ask for this. I plead for this in my client’s behalf. Thank 
you. 

THE COURT: Do you have anything to say, Mr. Barrack, be- 
fore the Court imposes sentence in this case? 

DEFENDANT BARRACK: Nothing, Your Honor, excent that 
I have never maliciously done anything to hurt anyone that I know 
of. I know I’ve never tried to hurt anyone. If anything happened 
that did hurt someone, I am very sorry about it. 
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But I don’t think from what I know about the business that 
anyone was hurt. I don’t feel like I’m a criminal. I don’t [9] think 
I’m a menace to society on the street. I try to be a good citizen. 

I just—that’s all I have to say, I guess. 

THE COURT: In criminal case number 718-69, ... 

MR. ANDERSON: Your Honor, I am sorry to interrupt 
you. May all counsel approach the bench? 

THE COURT: Yes. 

[AT THE BENCH: ] 

MR. ANDERSON: Your Honor, the Government perceives a 
problem evolving here in the event that the Court should mule in favor 
of Mr. Herring’s motion to withdraw his plea. The Government would 
be left with the trial of Mr. Herring alone. The defendants were in- 
dicted together; and if one is going to trial, the Government would 
prefer to have them both on trial. 

THE COURT: This man has pleaded guilty. The plea has been 
accepted by the Court, and the Court will impose a sentence on him 
and will expect to have the counts against him in both indictments 
dismissed. We will then deal with the Herring matter. 

MR. ANDERSON; Thank you, Your Honor. 

[END OF THE BENCH CONFERENCE:] 

THE COURT: In criminal case number 718-69, the Court sen- 
tences the defendant Charles J. Barrack, Jr. to be incarcerated for a 
period of not less than nine months nor more than forty months in 
a penal institution to be designated by the Attorney General or his 
authorized representative. It is requested that this be served at 
Louisburg. 

[10] MR. TREANOR: Yes. 

THE COURT: You may have two weeks in which to com- 
plete your affairs before surrendering to incarceration. 

MR. TREANOR: Thank you, Your Honor. 
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THE COURT: Now, in the matter of William G. Hering: 
Will you come forward, please, Mr. Herring. | 

(The defendant Herring steps forward to the lecturn.) | 

THE COURT: Will the clerk please swear the defendant. 

Thereupon, the defendant, William G. Herring, was duly sworn 
by the deputy clerk. | 

THE COURT: Mr. Herring, I would like to call to your atten- 
tion that you appeared before this Court and were previously sworn, 
and you went through a lot of questions and answers, all of which 
you answered; and I would like to call your attention to those ques- 
tions at this time and ask you what, if any of them, were incorrect 
in your answers. | 

You were advised that you had a constitutional right to a 
speedy trial by jury with the aid of counsel; you were told that you 
had a right against compulsory self-incrimination and a right to face 
your accusers; that if you pled guilty to this one count of the’ one 


indictment, you would waive all those rights; and you stated 
you understood that. | 
You were also told that you waived any right to an appeal and 
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you said you understood that; then you were told that you would 
have the assistance of counsel at the time of sentence if your plea 
is accepted, that is, today, and you [11] stated your understood that. 

And I explained to you all of the charges that you were charged 
with in both indictments and explained that it was the Court’s under- 
standing that you were entering the plea of guilty to one count of one 
indictment; and I explained what that count was, and you stated that 
that was correct in what you wished to do. 

Then the Court explained to you all the elements of that crime— 
you were explained all the elements of that crime, and you said you 
understood it. I asked you if you were, in fact, guilty of having com- 
mitted this crime for which you were entering the guilty plea, and 
your statement was “Yes.” 

And I explained to you the intent that was required as well as 
every other single element; you also were asked whether or not any- 
one had threatened or coerced you into making a guilty plea, and 
your answer was “‘No.” 

And then you were asked whether or not any promises of any 
kind had been made to induce your plea of guilty except that the 
other counts of the indictment would be dismissed at the time of 
sentence if the plea was accepted. And your answer to that was: 
“No one had made any other promises.” 

And then the Court said, “Do you understand that as a result 
of your plea of guilty, you may be sentenced to a prison term of 
up to five years?” and your answer was “Yes.” 

And then you were asked if your guilty plea had been induced 
by any promise or representation by anyone as to what [12] sen- 

“tence would be imposed by this Court to which you answered, 
“No.” 

And then you were asked whether you were entering this plea 
voluntarily, of your own free will, because you are guilty and for 
no other reason. Your answer was “Yes.” 
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Then we asked you whether or not you had discussed the en- 
try of your plea fully with your attorney, and your answer was 
“Yes.” 

Then we asked you whether or not you were pomplercivas satis- 
fied with the services of your attorney, and you stated, “Yes.” 

You were also informed that you would not be permitted to 
withdraw your plea of guilty since the Government was ready to 
proceed with your trial, and you indicated you understood that. 

Now, what exactly has changed besides the day of reckoning? 

MR. SHORTER: Your Honor, may I speak to him? | 

THE COURT: I am asking this gentleman, who is under oath 
at this time, to answer the question, please. 

DEFENDANT HERRING: Well, I think many things have come 
up that my feeling in discussing it with the District Attorney that 
it would be a long drawn-out trial the other way and a mental, fi- 
nancial burden would come upon me; and they were willing to|ac- 
cept that particular plea and... 

MR. ANDERSON: I cannot hear. 

[13] THE COURT: You may come over. 

{Mr. Anderson steps up to the lecturn, too, with Defendant 
Herring and Mr. Shorter.] | 

DEFENDANT HERRING: And I felt that in running a busi- 
ness and taking care of my family, maybe, financially, I don’t think 
I could have gone any further; and if I ran a company, I realize I 
am responsible for what happens in it. I am truly sorry. I know I 
have to face whatever I’ve done wrong. | 

If I’ve done what has been purported to have been done wrong, 
I didn’t have any indication of any Governmental regulatory objec 
ton to my business when I was in it. 

THE COURT: Well, all of these things would go to mitigation 
of the sentence. The question is what has changed that would re- 
quire you to withdraw your plea of guilty at this time or cause you 
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to withdraw your plea of guilty, other than the day of sentencing? 

DEFENDANT HERRING: I just feel that maybe I would 
rather take my chances on the trial. 

THE COURT: All of that was determined at the time you 
asked this Court to accept your plea of guilty, and the Court will 
not accept your withdrawal of your plea if that is your only reason 
at this time. 

Are any of the things that I have read to you different, in fact, 
from what you stated? 

DEFENDANT HERRING: Not differently, but the connota- 
tions at the time might have been different, my feeling as to—that 
[14] I felt like I should have probation, that I have a good back- 
ground. 

THE COURT: I am confident that you would not have stated 
to this Court that you had no promise or representation by anyone 
as to what sentence will be imposed by this Court. 

DEFENDANT HERRING: I didn’t say that any promises were 
made. 

THE COURT: Or representations by anyone as to what sen- 
tence will be imposed by this Court. 

So it is now your thought that you now wish to withdraw your 
plea because you fear you will go to jail? Is that the reason? 

DEFENDANT HERRING: Well, I would say, probably so: 

THE COURT: The Court declines to accept your withdrawal 
of the plea, Mr. Herring, and will, therefore, impose sentence. 

Do you wish to direct your comments to anything having to _ 
do with the sentence? I will be glad to hear from you on that. 

DEFENDANT HERRING: Well, other than I truly am ashamed 
of myself and—ashamed for myself and my family and the situation 
that I have allowed myself to get in. I have tried before and after 
the indictment to properly conduct my business myself.. And I only 
ask the opportunity to prove myself to the Court and to my coun- 
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debts, of which I’m heavily in debt, and [15] take care of my son 
and return to society like I think it should be. 

MR. SHORTER: Your Honor, all of our preparation for os 
sentencing, if it were going to occur, had contemplated that Mrs. 
Guhring was going to speak to Your Honor in mitigation of the sen- 
tence; and I would ask Your Honor to permit her to address the 
Court because... | 

THE COURT: I will be glad to hear from her. 

MR. SHORTER: .. . she did come into the case, Your 
Honor, after the pleas were made, Your Honor. 

THE COURT: All right. I will hear her. 

MRS. GUHRING: If Your Honor pleases . 

THE COURT: For the record, this is Elizabeth Guhring. | 

MRS. GUHRING: Your Honor is likely aware of a Cleavage of 
opinion on the part of counsel, and this is unfortunate because I 
think it does place the client in a difficult role. | 

I am going to discuss three topics in this sentencing plea. ue s 
probably going to sound like a law school approach because it may 
very well be obvious to Your Honor that this is the first sentencing 
plea I’ve made since the very early days of my law practice. 

I make this plea because I have known William Herring and his 
family for many many years; and it was on that long weekend in 
May, the trial scheduled for Monday, that I convinced him and his 
family of the wisdom—I thought I had convinced [16] him—of the 
wisdom of bringing two years of chaos to an end for his sake and for 
that of his family as well as for this Court and for this community. 

First, Your Honor, if 1 may discuss the nature of the crime; as 
I understand it, the sentencing is to be tailored to the crime and to 
the person committing it. And I want to face this head on, for I 
consider this the most important distinction to point out to Your 
Honor. 
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Newspapers are full of assorted frauds perpetrated upon our 
community, particularly on residents in the inner city. Five hun- 
dred dollars worth of home repairs that end up with a $3000 trust 
on property; work not done or faultily done; home foreclosures; 
heartbreak of every type. 

It seems that we’re never designed to give a person’s money’s 
worth or anything approaching it, frauds upon the ignorant and the 
helpless; ghetto sales—sales where the credit fecords of the custom- 
ers were of no real import because the thrust of the scheme was to 
get trusts on people’s homes. 

These business frauds they call ‘‘white collar” frauds. That’s 
what this pre-sentencing report refers to them as. But the range and 
the spectrum of crime is terribly wide, and there are ranges within 
the ranges. 

The Government prosecutor in this case, Mr. Glanzer, has made 
a detailed study of these business frauds. He knows each intimately 
and he knows the wide range of the spectrum. He places Mr. Her- 
ring’s crime at the lowest end of the spectrum, [17] the least harm- 
ful; and this is what Mr. Glanzer told the presentencing investigators 
although this does not show and appear in the pre-sentencing report 
as I was privileged to read it. 

Let me point out the differences involved in his particular busi- 
ness operations that Mr. Herring ran; and, again, we are aware that 
Mr. Herring had these sleezy salesmen. Thankfully, they didn’t last 
too long with him, and they were far outnumbered by the decent 
salesmen. But he does stand responsible for their few acts. 

Those salesmen did make representations and make misrepre- 

‘ sentations to people, and they did mislead them. But this was not 
the everyday, every sale type of situation that are involved in the 
programs that are simply designed and created to rape the city. 
These were isolated instances come home to roost, and Mr. Herring 
has to take the responsibility for them. 
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If Your Honor pleases, there were not too many unhappy cus- 
tomers nor were there too many defrauded customers. Mr. Herring 
ceased his operations and had gone out of business in 1966, alrhost 
two years before the indictment was brought up. His operations 
didn’t involve work that wasn’t done or that was promised and never 
done. The products were good products and they worked as they 
were warranted. They were not exorbitantly priced, and the cus- 
tomers received value for their purchases. His contracts had the 
prices printed in them to keep unscrupulous salesmen from taking 
advantage of customers. 

The company’s profit was not exorbitant. And when [18] re- 
ferral fees were promised to customers, they were always paid right 
up to the last one or two months when the business was folding and 
going out of business. The customers could pay cash and they, did, 
or they could finance through banks or finance companies. Their 
credit record was an essential element of the sale; and if they couldn’t 
meet the standards and requirements of the banks—Union Trust, 
Madison Bank, the finance companies that were involved—the sale 
would not be made. 

There were no second trusts on property that homeowners 
from the early 1961 and this operation until the very last four 
months of the operation of the business in 1966 (sic); and this was 
then, when, because of tight money, one of the financing institu- 
tions did require second trusts but only in certain instances. 

Not one customer had a trust foreclosed. Not one custom 
who has had a trust foreclosed. Not one customer has suffered the 
loss of a house. No home has been taken from anyone. Addition- 
ally, these trusts, when they were put on, in those instances where 
they were, the product was costing under a thousand dollars, with 
three years of financing that brought the trust to around $1300; 
none of these $3500 trusts for $500 were sustained. 
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Since the end of the business when it folded in 1966, Mr. Her- 
ring continued an answering service to service the equipment when 
repairs were needed. He paid for these necessary repairs out of his 
pocket. After his business had folded, he [19] advised the Better 
Business Bureau of the availability of this service for the equipment 
when it was needed. 

He has arranged and is arranging for the release of every single 
deed of trust that was written in those short four months. Many of 
the trusts, of course, have already been released during the past year 
or more because the notes have been paid off and the customers 
properly satisfied. 

Your Honor, there are all grades of crimes and there are all 
grades within grades. This is not one where on the merits of punish- 
ment due is that that should be due to people who have plundered 
the poor mercilessly and maliciously. Eighty percent of Mr. Her- 
ring’s company’s sales were made in outlying districts—Fairfax, Arl- 
ington, Bethesda, Forrestville, Bowie, Frederick, and Baltimore; and 
I urge, Your Honor, then, if Your Honor please, to consider strong- 
ly that this is not ‘the type of fraudulent scheme that is wracking 
so much havoc. These are isolated instances caused by, no question, 
unscrupulous salesmen. Not one person has been hurt. No person. 
There is not one foreclosure involved. 

Now, as to thsi defendant: He is 46, he was born and brought 
up in this area, has always been home other than when he was away 
in the service or away at school. He has no record of any type. He 
has an honorable discharge from service. 

He has conducted business in this area since the early fifites 

- and he has made this one mistake. Prior to this, as both the pre- 
sentencing report indicates and the letters from [20] various persons 
indicate, he has conducted a business of high integrity. 

He has work ‘now totally unrelated. He deals with commercial 
establishments now. 
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He has been bummed. He has been burned by salesmen, theizap 
for whom he must take. He has a wife, but the marriage just could 
not take the strain of these two years. She has left him. She lives 
in Atlanta and she’s left him with the raising of a boy who is six- 
teen and a half. He enters his senior year in September. His sup- 
port, his college, his future depends terribly on what takes place, to- 
day. 
He has a mother who is 72, not 68, as the pre-sentencing report 
indicates. He has provided her support for over ten years. Her: fu- 
ture is at stake. 

What has this cost him? It’s been two years of sorrow, two 
years of trauma, two years of loss of his own home. He’s the only 
one in this business operation who has lost his home. His home 
went to take care of all of the debts that resulted from his out-of- 
pocket payments of trying to make right. He is in debt now $60, - 
000. His reputation, of course, has been hurt. 

I heard Your Honor’s sentence in the previous case, but I must 
again say what is Your Honor’s duty to the community? What is 
Your Honor’s duty to the men being sentenced? What is Your 
Honor’s duty to the dependents, the people that do rely on him? 

[21] When I talk about the thoughts that this man has had 
enough so that he is not going to do this again, I ask Your Honor 
to consider that in the light of that first point that I brought out. 
Don’t let this crime—for, indeed, a crime it is—fall into this general 
category of business crimes. There are degrees. There are degrees 
of every kind. This has not been a milking operation. This has not 
been a raping operation. Yes, businessmen should take more time 
with their salesmen. They should be more careful in choosing them. 
They must immediately bring to a halt what they have allowed to 
go on. 

The strongest point aside from the cost to this man in dollars, 
in reputation, in family, in everything is the fact that he has a crim- 
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inal record now. I ask, notwithstanding Your Honor’s previous sen- 
‘tence, that because of his obligation to his mother, to his son, and 
the fact that he has made good every loss sustained by anyone and 
is continuing to make good every loss sustained by anyone, anyone 
who is complaining on this, that Your Honor sentence him, suspend 
a substantial part of it as Your Honor can see fit to do and able to 
do under all of these circumstances and particularly from the stand- 
point of those who depend upon him and in the knowledge of those 
that he has worked to make good on, because of this crime, which 
was long ago and for which truly he is so very ashamed. 

THE COURT: In Criminal Case Number 718-69, the Court 
sentences the defendant, William G. Herring, Jr., to be incarcerated 
for a period of not less than 18 months nor more than [22] five 
years in a penal institution as designated by the Atorney General or 
his authorized representative. 

It is recommended that this sentence be served at Lewisburg. 

You have two weeks in which to complete your affairs before 
surrendering. 

MR. SHORTER: Thank you, Your Honor. 

MR. ANDERSON: Your Honor, in Criminal Number 70-70, 
which was consolidated with Criminal Number 718-69, by order of 
this Court, the remaining counts are to be dismissed; and the Gov- 
ernment moves at this time that the remaining counts be dismissed. 

THE COURT: They may be dismissed, both to Herring and 
Barrack. 
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‘United States Bistrot Cnurt 


United States of America 


Me JUL 29 1870 
#1 - WILLIAM G. HERRING, JR | 
2 _ ROSERT M, STEARNS, Cler!: 


On this 27th day of July , 19 70 came the attorney for the 
' government and the defendant appeared in person and? his counsel, Elizabeth Guhring 
and John A. Shorter, Esa. 
It Is ADJuDGED that the defendant upon his plea of? puilty and the Court being 
satisfied there is a factual basis for the plea 
has been convicted of the offense of . 


MAIL FRAUD 
In violation of 15 U. S. Code 1341 


— —_— 


as charged? under Count ‘One 
and the court having asked the defendant whether he has anything to say why judgment should not 
be pronouncec, and no sufficient cause to the contrary being shown or appearing to the Court, 


It Is ADJUDGED that the defendant is guilty as charged and convicted. | 

In Is ADJUDGED that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of* 

Not less than Zighteen (16) Nonths nor nore than Five (5) Years. 

Defendant to remain at liberty until Ausust 10, 1970, on which 

date said defendent shall surrender himself to the United States 

Karshel te besin serving his term of imprisonment. 


FY BY APSUOERY PAL 
It is ordered that the remaining counts be dismissed | 


BEST COPY AVAILABLE 
from the origina! bound volume 
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It Is OppERED that the Clerk deliver a certified copy of this judgment and commitment to the 
the commitment of the 


United States Marshal or other qualified officer and that the copy serve as 
defendant. 


The Court recommends commitment to* 
Tne U. S. Penitentiary at 


Lewisburg, Pennsylvania 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the court committed error by denying ap- 
pellant’s oral motion immediately prior to sentencing to 
withdraw his plea of guilty. 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,609 


UNITED STATES OF AMERICA, APPELLEE 
VY 


WILLIAM G. HERRING, JR., APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a twelve-count indictment filed May 19, 1969,? ap- 
pellant was charged with mail fraud (18 U.S.C. § 1841)? 
A trial from October 8 through October 17, 1969, before 


1 Appellant was originally indicted in a twelve-count indictment 
filed December 17, 1968, Criminal Case No. 2062-68, which was 
dismissed at the request of the Government on May 29, 1969. 
Since the indictments were similar, the pleadings in that case 
were transferred to Criminal Case No. 718-69, the instant case. 


2 Appellant was indicted with a co-defendant, Charles H. Barrack, 
Jr., in Criminal Case No. 718-69. 


(1) 
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the Honorable June L. Green and a jury, terminated 
upon the court’s granting of the motion of the defense 
for a mistrial. In a twenty-four-count indictment filed 
January 23, 1970, appellant was charged with forgery 
and uttering and aiding and abetting the forgery and 
uttering of real estate deeds of trust and promissory 
notes (22 D.C. Code §§ 1401, 105).* On May 11, 1970, 
before Judge Green, a defense motion to consolidate the 
two pending indictments was granted. After the con- 
solidation, appellant withdrew his plea of not guilty and 
entered a plea of guilty to one count* of the consolidated 
indictment. On July 27, 1970, Judge Green sentenced 
appellant to a term of not less then eighteen months’ 
nor more than five years’ imprisonment. This appeal 
followed. 

On May 11, 1970, appellant and Barrack appeared 
with counsel for trial in Criminal Case No. 70-70 be- 
fore Judge Green. The prosecutor formally announced 
that the Government was prepared to proceed to trial 
that day but that defense counsel had informed him that 
there was to be a “disposition forthcoming in this case” 
(P.T. 2).° The court was further informed that at the 
request of defense counsel Criminal Case No. 70-70 was 
to be consolidated with Criminal Case No. 718-69, to 
which the prosecutor had no objection. It was further 
stressed that the disposition arose from “protracted nego- 
tiations” with defense counsel, who had been provided 
with the evidence the Government intended to use (P.T. 
3). Counsel for appellant formally requested consolida- 
tion of the two indictments and further indicated that 
appellant was prepared to withdraw his plea of not 


3 Appellant was also indicted with Charles H. Barrack, Jr., in 
Criminal Case No. 70-70. 
+ The specific count was Count 1. 


5 The consolidation of No. 718-69 and No. 70-70 resulted in a 
single indictment under No. 718-69. 


¢ The transcript of the May 11 entry of the guilty plea will be 
designated herein as “P.T.” 
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guilty previously entered to the first count of the indict- 
ment in Criminal Case No. 718-69 and enter a plea of 
guilty to that count. Mr. Barrack stated that it was his 
wish also to consolidate the indictments and enter a 
plea of guilty to the same count. The motion to consoli- 
date was granted, and both indictments were numbered 
718-69 (P.T. 4). 

Addressing appellant personally, the court advised him 
that he had a right to a speedy trial before a jury with 
the aid of counsel, and that he had a right against com- 
pulsory self-incrimination and to face his accusers. He 
was further advised that if he entered a plea of guilty 
he would waive these rights. Appellant indicated he 
understood that. He was further advised that if he en- 
tered a plea of guilty and the plea was accepted, he 
would thereby waive his right to appeal, which he also 
indicated he understood. The court then asked him if 
he understood that since his case was scheduled for trial 
on that day, he would not be permitted to withdraw that 
plea if his plea were accepted. Appellant said that he 
understood that (P.T. 4-5). He was further advised 
that he would have the assistance of counsel at the time 
of sentencing if his plea were accepted (P.T. 5). Ap- 
pellant was then asked if it was his desire to change his 
plea from not guilty to guilty on count one of No. 718- 
69, to which he replied in the affirmative. The court at 
length described what the Government would have to 
prove in order to convict him of that charge (P.T. 5-7), 
and then the court asked the prosecutor to make a proffer 
of what the Government would prove if the case were 
to go to trial (P.T. 7). 

The prosecutor stated that appellant was an organizer 
and director of two corporations, National Commercial 
Corporation and Nationwide Enterprises, Inc., which, 
respectively, sold intercom systems and a device known 
as a water softener (P.T. 7-8). Both corporations oper- 
ated from a “lead room” in Bethesda, Maryland, from 
which girls would call residents of the District of Colum- 
bia and indicate that they represented unnamed compa- 
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nies who were interested in promotion of their products 
in the area by personal advertising and marketing. The 
pitch basically was that these companies wished to place 
their products in the home of the individual for others 
to observe, and thus by word-of-mouth advertising the 
products would sell. If an individual expressed an in- 
terest in the idea, he became a “lead,” and a salesman 
was dispatched to the home. The salesman then would 
appear at the home and elaborate upon the marketing 
and advertising concept of the program. The interest of 
the resident was firmly affixed by reference to a “referral 
system” or “pyramid concept.” The referral system oper- 
ated by the salesman’s assuring the prospect that he was 
not actually purchasing a product of the company, either 
the water softener or the intercom system, but was being 
enrolled in the advertising program. Once the enrollee was 
in the program, he had the right to refer other prospects 
to the company as enrollees. If the referred person en- 
rolled, the prospect who made the referral would receive 
$100. Thus in no time the product would pay for itself, 
and the enrollee would receive hundreds of dollars for 
continuing to refer people. The prospect was also informed 
that various prizes were also available as bonuses. 

The prospect was then informed that as a “legal tech- 
nicality” it would be necessary to sign a contract for pur- 
poses of officially enrolling them in the program. This 
contract was a conditional sales contract. Thereafter the 
company, in the intercom system scheme, for instance, 
would send an individual to the home of the enrollee to 
place a large hole in the wall ostensibly for the install- 
ment of the system. This person was known as a “spiker” 
since it was principally his duty to insure that the enrollee 
did not have second thoughts about his contract or his 
participation, 7.e., to “spike” second thoughts. Thereafter 
appellant’s companies would knowingly cause to be de- 
livered by mail letters to the enrollees in furtherance of 
the scheme to defraud.’ A review of the books of appel- 


7'The Government specifically charged that on October 2, 1965, 
in executing the scheme, appellant caused a letter to be mailed to 
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lant’s companies and interviews with various enrollees 
established that no disbursements were ever made for re- 
ferrals and no bonuses were ever received (P.T. 7-10). 
After the scheme was completed in its first stage by 
obtaining the enrollee’s name on the conditional sales con- 
tract, appellant sold the contracts to various finance com- 
panies at a discount to obtain his profit. The finance com- 
panies, however, required a deed of trust to secure the 
contract. Appellant then forged various deeds of trust and 
had them notarized out of the presence of the unsuspect- 
ing homeowners, enrollees in the program, and sold the 
contracts to the finance companies with the deeds of trust 
as security. The home owner then not only did not have 
whatever system he was to obtain, but had a lien on his 
home unknown to him. Promissory notes were also util- 
ized in this manner to secure the contracts (P.T. 10). 
After the prosecutor’s proffer, appellant was asked if 
he “disagree[d] with anything in the representation that 
has been made by the United States Attorney” (P.T. 11). 
Appellant replied, “Yes, I acknowledge it” (P.T. 12). 
The court then inquired of appellant concerning his plea 
of guilty, first asking again if he concurred “in what has 
been stated by the United States Attorney,” to which ap- 
pellant replied, “Yes Ma’am.” Appellant further indi- 
cated in response to queries from the court that he had 
not been coerced or threatened into making his plea; that 
no promises had been made to induce the plea, other than 
that the remaining counts of the indictment would be dis- 
missed; that he understood he could receive a prison term 
of up to five years and a fine of $1000; that no promises 
had been made concerning what sentence might be im- 
posed; that he was entering his plea of guilty voluntarily 
of his own free will because he was guilty and for no 
other reason; that he had discussed the plea with his at- 
torneys and was satisfied with their services. The court 


Mr. and Mrs. Leo Butler of Washington, D.C. The other counts 
in the indictment alleged similar specific mailings of letters to 
other named persons in furtherance of the scheme to defraud. 
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then accepted his plea of guilty. At the conclusion of the 
entry of the plea by appellant, Barrack also entered a plea 
of guilty to the same count, which was also accepted by 
the court (P.T. 11-13). 

On July 27, 1970, appellant again appeared before 
Judge Green for sentencing. One of appellant’s counsel 
indicated that appellant had misgivings concerning the 
entry of his plea of guilty and wished at that time to 
withdraw his plea and enter a plea of not guilty. Counsel 
indicated that appellant in part entered his plea because 
his case had been joined with Barrack’s and the evidence 
was much stronger against Barrack than appellant. 
Therefore he feared at that time he would undoubtedly 
be convicted (S.T. 4).* Appellant’s counsel also indicated 
that since appellant was the operator of the business 
which allegedly engaged in the fraudulent schemes for 
which he was indicted, undoubtedly he would be put “in 
the worst position so far as a plea is concerned” (S.T. 
4). Counsel concluded by stating that appellant had con- 
sidered the matter from a standpoint of his family, ze., 
“the possibility of devastation to his own personal family” 
(S.T. 5). The court then passed the sentencing of appel- 
lant until after Barrack was sentenced. 

Appellant was asked by the court to step forward after 
Barrack had been sentenced. Reiterating what she had 
stated at the time appellant entered his plea of guilty, the 
judge inquired of appellant why he wished to withdraw 
his plea (S.T. 10-12). Appellant responded that initially 
he had feared the expense and trouble of a trial, but now 
he had to think of his family, concluding that he “would 
rather take [his] chances on the trial” (S.T. 13). After 
the court stated that it would not accept a withdrawal 
without a reason, it inquired if anything were different. 


8 The transcript of the July 27 sentencing will be designated 
herein as “S.T.” 


° Appellant’s co-defendant Barrack was sentenced on the same 
day as appellant, but after the aforementioned colloquy. He received 
a sentence of nine to forty months’ imprisonment. 
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Appellant responded that “the connotation at the time 
might have been different, my feeling as to—that I felt 
like I should have probation, that I have a good back- 
ground” (S.T. 13-14) (emphasis added).*° Appellant then 
denied, upon inquiry from the court, that any promises 
or representations concerning sentence had been made to 
him, and in response to the court’s question whether he 
feared he would go to jail and whether that was the rea- 
son he wished to withdraw his plea, he responded affirma- 
tively (Tr. 14). The court thereafter denied appellant’s 
motion to withdraw his plea (Tr. 14). After appellant 
spoke in allocution, the court heard one of appellant’s at- 
torneys speaking on his behalf. Sentence was thereafter 
imposed, and this appeal followed. 


ARGUMENT 


Appellant’s oral motion immediately prior to sentenc- 
ing to withdraw his plea of guilty was properly denied. 


(S.T. 3-5, 9, 13-14, 16-17, 19, 21) 


On July 27, 1970, immediately before he was to be 
sentenced, appellant made an oral motion to withdraw his 
plea of guilty. The court, after hearing both appellant 
and his counsel on the motion, stated to appellant: “So it 
is now your thought that you now wish to withdraw your 
plea because you fear you will go to jail? Is that the rea- 
son?” Appellant replied, “Well, I would say, probably so” 
(S.T. 14). The court thereafter denied the motion. Ap- 
pellant now claims that the court abused its discretion by 
denying his motion to withdraw his plea of guilty. We 
disagree. 

A motion to withdraw a guilty plea may be made either 
before or after sentence is imposed." The withdrawal of 


10 Appellant was in possession of the presentence report at the 
time of this colloquy. See note 18, infra. 
1 Rule 32 (d), Fep. R. Crim. P., provides: 


A motion to withdraw a plea of guilty or of nolo contendere 
may be made only before sentence is imposed or imposition 
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a guilty plea even prior to the imposition of sentence is 
not an absolute right? As this Court has stated, “with- 
drawal of a guilty plea before sentencing is not an abso- 
lute right but a decision within the sound discretion of 
the trial court which will be reversed by an appellate 
court only for an abuse of that discretion.” Everett v. 
United States, 119 U.S. App. D.C. 60, 64, 336 F.2d 979, 
983 (1964) (citations omitted). In order to withdraw 
his prior plea of guilty, an accused must ascribe a reason 
or reasons which make the granting of the privilege seem 
“fair and just.” Kercheval v. United States, 274 U.S. 220, 
224 (1927). 

Appellant makes no proffer of any particular reason 
which requires that his plea of guilty be withdrawn other 
than that such a privilege is to be “freely allowed.” The 
court questioned appellant at the time he entered his plea 
as to his understanding of “the meaning of the charge, 
and what acts amount to being guilty of the charge, and 
the consequences of pleading guilty thereto,” including 
the possible maximum sentence which could be imposed. 
Edwards v. United States, 103 U.S. App. D.C. 152, 155, 
256 F.2d 707, 710, cert. denied, 358 U.S. 847 (1958). The 
Government summarized its case to the court, and appel- 
lant recognized the correctness of the charges. Cf. United 
States v. Ford, supra note 12. “The record reveals a 
guilty plea, intelligently and voluntarily made with as- 


of sentence is suspended; but to correct manifest injustice the 
court after sentence may set aside the judgment of conviction 
and permit the defendant to withdraw his plea. 


12 See, e.g., United States v. McDaniel, 425 F.2d 813 (5th Cir. 
1970); United States v. Akins, 420 F.2d 960 (9th Cir. 1969); 
United States v. Wright, 407 F.2d 952 (7th Cir. 1969); United 
States v. Weisblum, 404 F.2d 631 (2d Cir. 1968), cert. denied, 394 
U.S. 904 (1969); United States v. Press, 384 F.2d 955 (3d Cir. 
1967) ; Sherman v. United States, 383 F.2d 837 (9th Cir. 1967) ; 
Callaway v. United States, 367 F.2d 140 (10th Cir. 1966) ; United 
States v. Ford, 363 F.2d 375 (4th Cir. 1966); Smith v. United 
States, 359 F.2d 481 (8th Cir. 1966); Everett v. United States, 
supra, 119 U.S. App. D.C. at 64 & n.15, 336 F.2d at 988 & n.15 
and cases cited therein. 
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sistance of retained counsel and candid admission of all 
essential elements of the crime in open court.” Everett v. 
United States, supra, 119 U.S. App. D.C. at 65, 3386 F.2d 
at 984. 

At the time appellant was questioned concerning his 
motion to withdraw his guilty plea, appellant could give 
no specific reason other than that he did not wish to be 
incarcerated for his crime (S.T. 18-14). Fear of incar- 
ceration, however is insufficient basis for withdrawal. 
High v. United States, 110 U.S. App. D.C. 25, 29-80, 288 
F.2d 427, 481-32, cert. denied, 366 U.S. 923 (1961). This 
ease does not present a situation where a defendant lacked 
counsel at the time of the plea or alleged a mental dis- 
ability, see, e.g., Gearhart v. United States, 106 U.S. App. 
D.C. 270, 272 F.2d 499 (1959); Poole v. United States, 
102 U.S. App. D.C. 71, 250 F.2d 396 (1957), or that his 
attorney did not have an adequate time to prepare. See 
Kadwell v. United States, 315 F.2d 667 (9th Cir. 1963). 
Nor is this a case where appellant was not aware of the 
charge or the possible punishment. See, e.g., Kercheval v. 
United States, supra, (dictum) ; Munich v. United States, 
337 F.2d 356 (9th Cir. 1964); Bergen v. United States, 
145 F.2d 181 (8th Cir. 1944). The plea was not involun- 
tary, nor was it induced by unfulfilled promises. United 
States v. Hughes, 325 F.2d 789 (2d Cir.) (dictum), cert. 
denied, 8377 U.S. 907 (1964) ; Ward v. United States, 116 
F.2d 135 (6th Cir. 1940). Finally, “appellant offered no 
defense to the charge, nor did he allege . . . any other 
factor which would militate against the correctness and 
truth of his guilty plea,” Everett v. United States, supra, 
119 U.S. App. D.C. at 63-64, 836 F.2d 982-983, nor did 
he assert his innocence. Id. at 63 n.10, 386 F.2d at 982 
n.10, and cases cited therein. 

Appellant gave only two reasons for his request to 
withdraw his guilty plea, i.¢., that he “felt like he should 
have probation” (S.T. 14),* and that he was concerned 


33 We note that appellant was in possession of the presentence 
report prior to the time he requested leave to withdraw his plea of 
guilty. No written motion was filed for leave to withdraw the plea, 
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for his family. These, however, were factors of consider- 
ation which should have occurred to appellant prior to 
the entry of his plea of guilty. Even if it be assumed that 
the prevailing authority permits the withdrawal of a 
plea of guilty at any time prior to the imposition of sen- 
tence, such a right is tempered by the right of the Gov- 
ernment not to suffer prejudice by such an action. See, 
e.g., Everett v. United States, supra, 119 U.S. App. D.C. 
66, 386 F.2d at 985 (Wright, J., dissenting) (semble); 
ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL 
Justice, Pleas of Guilty § 2.1 (Approved Draft, 1968) ; 
Note, Pre-Sentence Withdrawal of Guilty Pleas in Fed- 
eral Courts, 40 N.Y.U.L. REv. 759, 769 (1965). In the 
instant case appellant was indicted with a co-defendant, 
Charles Barrack, Jr., who entered a plea of guilty on the 
same day as appellant. At the time appellant indicated 
that he wished to withdraw his plea of guilty, the Govern- 


although counsel indicated that the matter had been discussed prior 


to the day of sentencing (S.T. 3). His counsel noted appellant’s 
conclusion that “his ownership interest in the business and [the 
fact that he] was an official in the business—put him in the worst 
posture so far as a plea is concerned” (S.T. 4). Since his co- 
defendant Barrack was to receive a lesser sentence than that to be 
imposed on appellant, i.e., nine to forty months as opposed to appel- 
lant’s sentence of eighteen months to five years, it is evident that 
appellant had access to information recommending that his punish- 
ment exceed that of his co-defendant since his role was that of 
the organizer and director of the fraudulent schemes. Further 
support for the proposition that appellant was induced by the pre- 
sentence report to move for the withdrawal of his guilty plea is his 
own admission that he thought he would receive probation (S.T. 
14). The fact that appellant possessed the pre-sentence report is 
amply documented by the many references thereto by counsel while 
speaking on his behalf prior to the imposition of sentence (S.T. 
16-17, 19), particularly the request that the sentence be suspended 
(S.T. 21), rather than a request for probation. Appellant was in 
a position of “try[ing] the attitude of the court like a boy sticking 
his toe in the water and then withdraw[ing] if he finds it not to 
his liking.” Kinney v. United States, 391 F.2d 901, 902 (1st Cir. 
1968). It is clear that such a pre-sentence request for the with- 
drawal of a guilty plea should be denied after the accused becomes 
aware of what the sentence will be. High v. United States, supra; 
i so States v. Neal, D.C. Cir. No. 28,407, decided November 
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ment noted to the judge that it would prefer to try both 
defendants together (S.T. 9). Appellant’s counsel also 
indicated that appellant had considered that he would pre- 
fer not to be tried with Mr. Barrack (S.T. 4-5). Similar 
conduct is considered by Professor Moore: 


Suppose that an accused in a multi-defendant case 
initially pleads guilty and sentencing is deferred 
until the completion of his co-defendants’ trial. If 
such a defendant, after the trial has been completed, 
suddenly changes his mind and wishes to withdraw 
his plea, detriment to the government is not difficult 
to imagine. 8A Moore, FEDERAL PRACTICE § 32.07 
[2] (2d. ed. 1968). 


While the instant case does not involve the Government’s 
proceeding to trial as to one defendant and not the other, 
the theory remains valid for instances in which an ac- 
cused uses a guilty plea to obtain a severance. 

Since appellant was unable to advance any reason for 
his request to withdraw his plea of guilty other than his 


fear of incarceration, and since the Government would 
suffer prejudice by permitting appellant to withdraw his 
plea of guilty, the denial of his motion by the District 
Court should be affirmed. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court be affirmed. 


THoMAS A. FLANNERY, 
United States Attorney. 
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